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Abstract 
 

Tax penalties play an important and often undervalued role in the tax system. They primarily serve two 
functions: to deter non-compliance, and to reinforce community perceptions that the tax system is fair because 
non-compliant taxpayers will suffer consequences. Most tax penalties are administrative financial penalties 
imposed by the tax authority, ranging from minor penalties to financial penalties imposed on deliberate tax 
evaders. This exploratory paper draws on new data relating to payment of tax penalties for false and 
misleading statements. The data is subject to limitations and qualifications as detailed in the paper. Overall, the 
data shows that the majority of financial penalties imposed on deliberate tax evaders are never paid. The paper 
then seeks to explain how this can serve to undermine the effectiveness of these penalties. The paper reviews 
literature explaining the role of tax penalties and the hallmarks of effective tax penalties. It also reflects on a 
chapter of Australian tax history where community perceptions that tax evaders were not being effectively 
penalised jeopardised the perceived fairness of the tax system. The paper argues that if the current tax penalty 
regime is not strengthened then this will likely pose a risk to the perceived fairness of Australia’s tax system, 
and it therefore proposes some potential solutions, including arguing for two new penalties to be introduced into 
the regime.  
Keywords: tax penalties, penalty, false or misleading statement, evasion, effectiveness, payment 
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1. Introduction 
 

“People who do the right thing need to be reassured that we [the Australian Taxation Office] 

are taking appropriate action against those who warrant it. This influences people to stay 

compliant.” 

Chris Jordan, Commissioner of Taxation2 

 

A much vaunted Australian value is the “fair go”. Defining this can be problematic – much like 

defining what it means for taxpayers to pay their “fair share of tax”3 (rather than simply comply 

with the tax laws). But there is a key element of a “fair go” which most Australians would 

understand and support: the concept of a “level playing field”. This implies that those who do 

not play by the rules should be penalised, or else the system is not “fair”. The Australian 

Taxation Office (ATO)4 often refers to the concept of a “level playing field” in messages to the 

community about action it is taking to deal with risks to the tax system.5 This message 

resonates with the community. In ATO surveys of community perceptions of Australia’s tax 

system, more than 96% of respondents who gave an opinion, agreed or strongly agreed with 

the statement: 

It is important that the ATO deals strongly with people and businesses deliberately 

avoiding paying tax, in order for the system to be fair. 6 

There is almost universal agreement that people and businesses who deliberately evade tax 

should be penalised but there is little awareness about the effectiveness of Australia’s tax 

penalty regime. The public has limited scope to find out because the published data on 

penalties is minimal, while Australia’s taxpayer confidentiality provisions prevent the ATO 

from disclosing information that identifies taxpayers who have been penalised unless such 

information becomes publicly available, for example through court proceedings. 

This paper examines the effectiveness of Australia’s tax penalty regime particularly in how it 

deals with deliberate tax evaders. Its primary focus is on administrative financial penalties, 

which make up the bulk of the penalties imposed on deliberate tax evaders. Financial 

penalties appear to have many advantages over other types of penalties (such as criminal 

penalties) because they are quick, easy to administer and can be scaled to be proportionate 

to the level of culpability. However, financial penalties have one significant pitfall as a growing 

body of research demonstrates: they are frequently not paid: 

                                            
 

2 Speech, The Commissioner’s Address at The Tax Institute 32nd National Convention, 16 March 2017 
3 See Datt, Kalmen ‘Paying a fair share of tax and aggressive tax planning - A tale of two myths’ [2014] eJlTaxR 6; (2014) 
12(2) eJournal of Tax Research 410 http://www.austlii.edu.au/au/journals/eJlTaxR/2014/6.html  
4 In this paper, references to the ATO and Commissioner of Taxation will be used interchangeably. The Commissioner of 
Taxation is vested with the exclusive power of general administration of Australia’s various tax laws, and the ATO is the 
organisation that assists the Commissioner. 
5 See e.g. ATO communication – “Creating a level playing field for property developers”  
https://www.ato.gov.au/Business/Large-business/In-detail/Business-bulletins/Articles/Creating-a-Level-Playing-Field-for-
Property-Developers/  
6 ATO Community Perceptions Survey June 2013 Report at page 12, question 81. NB: 11% of respondents answered 
“don’t know” but these responses were disregarded given the question is one of attitude rather than fact. 
https://www.ato.gov.au/uploadedFiles/Content/CR/downloads/CPS%20June%202013.pdf  

http://www.austlii.edu.au/au/journals/eJlTaxR/2014/6.html
https://www.ato.gov.au/Business/Large-business/In-detail/Business-bulletins/Articles/Creating-a-Level-Playing-Field-for-Property-Developers/
https://www.ato.gov.au/Business/Large-business/In-detail/Business-bulletins/Articles/Creating-a-Level-Playing-Field-for-Property-Developers/
https://www.ato.gov.au/uploadedFiles/Content/CR/downloads/CPS%20June%202013.pdf
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Even where offenders are corporate or white-collar executives with the resources to 

pay, a fine imposed is in many cases not a fine collected. To the contrary, available 

data shows a massive gap between penalties imposed ‘on the books’ and penalties 

collected in reality.7 

This paper draws on previously unpublished penalty payments data from the ATO to analyse 

penalty payment rates for the primary tax penalty for deliberate tax evaders: the 

administrative penalty for false and misleading statements. The paper draws on the data to 

assess the effectiveness of these penalties and looks at the impact that low penalty payment 

rates can have on the community’s perception of a “level playing field.” If deliberate tax 

evaders are not effectively penalised, the community’s perception of fairness can be 

undermined. This paper canvasses how the existing penalty regime can be enhanced, and 

proposes two new penalties which may be more effective in punishing deliberate tax evaders.  

  

                                            
 

7 Ross, Ezra & Pritikin, Martin (2010) ‘The Collection Gap: The Underenforcement of Corporate and White‑Collar Fines 

and Penalties’, 29 Yale L. & Pol’y Rev. 453 (2011) 

http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=1613&context=ylpr 

http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=1613&context=ylpr
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2. Overview of Australia’s tax penalty regime  

  
“Many years ago a colleague of mine remarked at an academic conference, sarcastically 

but somewhat accurately, that the empirical analysis of tax evasion is very straightforward, 

except for two things: (1) you can’t measure the right-hand-side variables, and (2) you can’t 

measure the left-hand-side variable.” 

Joel Slemrod8 

 

2.1 Australia’s tax penalty regime 

Australia’s tax system is based on self-assessment.9  It relies, to a large extent, on the 

majority of taxpayers being “willing participants” and voluntarily complying with their tax 

obligations. These obligations include providing the ATO with correct information to establish 

their tax liability under the law and pay the correct amount of tax. This information is primarily 

supplied by the lodgement of tax returns for individuals, and the lodgement of business 

activity statements and tax returns for businesses and other entities.  

The standard of compliance expected of taxpayers in a self-assessment system is that they 

take “reasonable care” in complying with their tax obligations. The Taxpayers’ Charter10 sets 

out the expected behaviour of the ATO in response. The ATO will generally operate on the 

presumption that taxpayers intend to be compliant and cooperative.  However, where there 

is evidence that the taxpayer has not taken reasonable care, then depending upon the 

circumstances, the ATO will escalate the intensity of its compliance action in accordance with 

the behaviour of the taxpayer. Tax penalties may be applied, with the strongest penalties 

being applied to those taxpayers who intentionally disregard the law. These taxpayers are 

the primary focus of this paper.  

Penalties may apply when taxpayers fail to comply with the following obligations in the tax 

system:  

 Registration obligations – registration with the ATO (or other relevant authority) for 

various taxation and superannuation obligations, 

 Lodgement obligations – lodgement of the required information and documents by the 

due date, 

 Reporting obligations – provision of complete and accurate information to the ATO 

and maintaining records, 

 Payment obligations – payment of assessed liabilities by the due date. 

The Inspector-General of Taxation noted in his 2014 Review into the ATO’s administration of 

penalties that:  

In the self assessment system, determining whether taxpayers have complied with 

registration, lodgement and payment obligations may be a relatively easy exercise as 

                                            
 

8 Slemrod, Joel (2016) ‘Tax Compliance and Enforcement: New Research and Its Policy Implications’ University of 
Michigan Working draft January 16, 2016  
http://webuser.bus.umich.edu/jslemrod/Tax_Compliance_New_Research_012016.pdf  
9 https://www.ato.gov.au/individuals/ind/self-assessment-and-the-taxpayer/  
10 Taxpayers’ Charter: https://www.ato.gov.au/about-ato/about-us/in-detail/taxpayers-charter/taxpayers--charter---what-
you-need-to-know/  

http://webuser.bus.umich.edu/jslemrod/Tax_Compliance_New_Research_012016.pdf
https://www.ato.gov.au/individuals/ind/self-assessment-and-the-taxpayer/
https://www.ato.gov.au/about-ato/about-us/in-detail/taxpayers-charter/taxpayers--charter---what-you-need-to-know/
https://www.ato.gov.au/about-ato/about-us/in-detail/taxpayers-charter/taxpayers--charter---what-you-need-to-know/
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non-compliance with these obligations are objectively observable events – for example 

a taxpayer not lodging a specific form.  

Determining non-compliance with reporting obligations, however, may be more 

complex as even simple economic transactions can involve considerable uncertainty 

about the correct interpretation and application of the tax law. Furthermore, reporting 

obligations may require taxpayers to undertake complex tasks such as: 

- concurrently interpreting various legislative provisions, administrative interpretations 

and the interactions between the two; 

- making conclusions of fact that cannot be directly evidenced and can only be inferred 

from various pieces of evidence – for example, questions of residency, arm’s length 

and market value; and 

- determining which facts and evidence should be considered in applying the law and 

their effect on the resulting outcomes. 11 

In a self-assessment system, penalties relating to “reporting obligations” are particularly 

important. This paper is concerned with one of the primary penalties for these obligations: 

the penalty for false or misleading statements. Other penalties can also apply, for example 

for failing to lodge tax returns, however the taxpayer’s level of culpability is not always clear 

until further investigation is pursued. One advantage of the new penalty payments data drawn 

on by this paper is that it differentiates between taxpayers’ levels of culpability and allows for 

comparative findings to be made. 

The available tax penalties in Australia can be split into three categories: criminal penalties, 

civil penalties and administrative penalties. 12 However, these categories are not always 

clear-cut and do not always indicate severity of the penalties. Some civil penalties are more 

severe than minor criminal penalties (such as small criminal fines); some civil penalty court 

processes are very similar to criminal court processes, and some administrative penalties 

appear to involve elements of decision-making normally reserved for the judiciary in 

accordance with the separation of powers in Australia.  

The key differences between the categories of penalties, and their objectives are summarised 

in Table 1. 

  

                                            
 

11 Inspector-General of Taxation, 2014, Review into the ATO’s administration of penalties at para 1.12-1.13 
http://igt.gov.au/publications/reports-of-reviews/administration-of-penalties/  
12 Australian Law Reform Commission Report 95 Principled Regulation: Federal Civil and Administrative Penalties in 
Australia http://www.austlii.edu.au/au/other/lawreform/ALRC/2002/95.html#02.The_Nature_of_Penaltiesheading7  

http://igt.gov.au/publications/reports-of-reviews/administration-of-penalties/
http://www.austlii.edu.au/au/other/lawreform/ALRC/2002/95.html#02.The_Nature_of_Penaltiesheading7
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Table 1: Categories of tax penalties 

Penalty 
Category 

Category Definition Penalty Objectives* Example from tax 
penalty regime 

Criminal A penalty imposed by a court under 
the criminal law.13 

Retribution, social 
condemnation, deterrence 
(specific and general), 
protection of the public, 
reparation. 

Section 134.2 
Criminal Code Act  
1995(Obtaining a 
financial advantage 
by deception) 

Civil A penalty imposed by a court using 
civil rather than criminal court 
processes. Imprisonment should not 
be a part of any civil penalty – either 
directly as a possible sentence or 
indirectly for non-payment of a 
pecuniary penalty unless failure to 
pay is held to be contempt of court.14 

Preventing or punishing 
public harm. Provide 
punishment for 
contraventions of the law 
which fall short of a 
criminal offence. 

Subdivision 298-B 
Taxation 
Administration Act 
1953 (promoter 
penalties)  

Administrative A penalty imposed by the regulator, 
or by the regulator’s enforcement of 
legislation, without intervention by a 
court or tribunal.15 

Encouraging compliance 
with the law. Suited to 
minor, high-volume 
breaches of the law 
involving strict or absolute 
liability and little forensic 
inquiry by the regulator.16 

Division 286 
Taxation 
Administration Act 
1953 (Failure to 
lodge on time 
penalty) 

* Penalty objectives will vary depending upon each penalty provision.  

 

Australia’s tax penalty regime has historically relied on a combination of administrative 

(financial) penalties for behaviour such as late payment of tax, failure to declare income or 

overstating deductions, supported by criminal penalties for the most serious of offending. The 

ATO also had a long history of identifying taxpayers who committed “breaches or evasions” 

in the ATO Annual Report, a practice colloquially known as “naming and shaming”. 17 That 

practice was discontinued in 1985 and is discussed in more detail in section 9.2 of this paper. 

Civil penalties are a more recent addition to the tax penalty regime and currently only apply 

in limited circumstances to promoters of tax exploitation schemes18 and in respect of some 

duties of superannuation trustees. 19  

Prior to Australia’s adoption of a self-assessment tax system in 1986, taxpayers were 

required to make a full and true disclosure of all relevant information to the ATO. The ATO 

was then required to scrutinise the information provided in the tax returns and apply the law 

to enable an assessment of tax to be made. With the advent of self-assessment, the ATO 

was authorised to accept taxpayers’ returns at face value including the assessment figure, 

without the need for any technical scrutiny, and issue a Notice of Assessment accordingly. 

                                            
 

13 ALRC 95, para 2.25 
14 ALRC 95, para 2.45 – 2.51 
15 ALRC 95, para 2.64 
16 ALRC 95, para 2.88 
17 e.g. subsection 14(1) of the Income Tax Assessment 1936  which provides that “The Commissioner shall, as soon as 
practicable after 30 June in each year, prepare and furnish to the Minister a report on the working of this Act, including any 
breaches or evasions of this Act of which the Commissioner has notice.” 
18 Division 290 Taxation Administration Act 1953 
19 Section 126A of the Superannuation Industry (Supervision) Act 1993. 
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Assurance was to be provided by post-assessment audit and other verification checks. The 

main reason for switching to a self-assessment system was to generate a more efficient tax 

system, with a minimum of administration and compliance costs.20   

The penalty regime was also changed21 to be more attuned to self-assessment. The new 

penalty regime under self-assessment focussed on the effort taxpayers made in trying to get 

their tax assessment right. The new penalty regime had a tiered or scaled approach which 

meant that where taxpayers made reasonable efforts to comply, they would not be penalised 

even if they got it wrong. As tax compliance is rarely a simple issue given the complexity of 

the tax law, the range of penalties reflects the different modes of behaviour taxpayers exhibit 

when fulfilling their tax obligations. 

In this tiered penalty regime, the false or misleading statement penalty plays a crucial role in 

distinguishing taxpayers who are willing to comply from those who are not and who 

deliberately make a false or misleading statement or omission to the ATO.   

2.2 False or misleading statement penalties 

Taxpayers in Australia may be liable for a false or misleading statement penalty where they 

or their tax agent provide information to the ATO and it is false or misleading in a material 

particular. Such a statement may be made in writing (including electronically) or orally, by the 

taxpayer themselves or through an agent, and includes situations where there is a failure to 

include information (a statement by omission) in a document or form as required by the ATO. 

Taxpayer actions that fall into this category include omitting income in tax returns or activity 

statements, over-claiming deductions or claiming deductions that are not allowable. For a 

penalty to apply, the false or misleading statement must be likely to affect the ATO’s decision 

regarding the calculation of the taxpayer’s tax-related liability or their entitlement to a credit 

or payment.  

There are two categories of penalties for false or misleading statements: administrative 

penalties and criminal penalties. The imposition of an administrative penalty does not prevent 

criminal prosecution action from being taken into the same conduct, however if this occurs, 

section 8ZE of the Taxation Administration Act 1953 (TAA 1953) provides that the taxpayer 

is not liable to pay the administrative penalty. 

2.2.1 Administrative penalties for false or misleading statements 

The ATO states that the purpose of administrative penalties is to “encourage entities to take 

reasonable care in complying with their tax obligations.”22   

Administrative tax penalties are administered directly by the ATO. Part 4-25 of Schedule 1 to 

the Taxation Administration Act 1953 (‘TAA53’) contains the uniform penalty provisions which 

apply to all taxes and obligations. There are two types of administrative penalty that apply to 

false or misleading statements: those statements that result in a tax shortfall amount (the 

                                            
 

20 Treasury, March 2004, Discussion Paper: Review of Aspects of Income Tax Self Assessment para 1.2 
https://selfassessment.treasury.gov.au/content/_download/report/final_report.pdf  
21 Legislation giving effect to the penalty regime changes was largely contained in the Taxation Laws Amendment (Self 
Assessment) Act 1992. See separate paper for full history of Australia’s tax penalty regime. 
22 ATO Practice Statement Law Administration PS LA 2012/5 ‘Administration of penalties for making false or misleading 
statements that do not result in shortfall amounts’ at paragraph 9 
http://law.ato.gov.au/atolaw/view.htm?Docid=PSR/PS20125/NAT/ATO/00001  

https://selfassessment.treasury.gov.au/content/_download/report/final_report.pdf
http://law.ato.gov.au/atolaw/view.htm?Docid=PSR/PS20125/NAT/ATO/00001
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difference between how the taxpayer self-assessed and their correct tax assessment), or 

those statements that do not result in a tax shortfall amount. This paper is focussed on the 

more prevalent type of false or misleading statement – those that cause a tax shortfall 

amount. 

The starting point is for the ATO to determine the behaviour of the taxpayer in making the 

false or misleading statement. A taxpayer will not be liable for a false or misleading statement 

penalty where they have exercised reasonable care, which requires the taxpayer to have 

made a reasonable attempt to comply with their obligations commensurate with their level of 

knowledge, education, experience and skill.  There is also a ‘safe harbour’ provision for those 

taxpayers who use registered tax agents. In this case, a taxpayer will not be liable for a false 

or misleading statement penalty if they have provided their agent with all relevant tax 

information and the agent made the statement due to a lack of reasonable care.  

Where it is determined that reasonable care has not been taken, an assessment will then be 

made based on a scale of behaviour as outlined in subsection 284-90 and illustrated in Table 

2. 

Table 2 - Penalties for false or misleading statements resulting in a tax shortfall 

Behaviour Explanation Base 
Penalty 
Amount  
(% of tax 
shortfall 
amount) 

Failure to take 
reasonable care 

The taxpayer has not exercised reasonable care in making the 
statement. There is no presumption that the false or misleading nature 
of a statement necessarily results in a penalty. The evidence must 
support the conclusion that the taxpayer’s attempt to comply has fallen 
short of the standard of care that would reasonably be expected in the 
circumstances. 

25% 

 

Recklessness Recklessness assumes that the behaviour in question shows disregard 
of or indifference to a risk that is foreseeable by a reasonable person.  
However, the taxpayer does not need to actually realise the likelihood 
of the risk for it to be reckless. 

50% 

Intentional 
disregard of the 
law 

Intentional disregard means that there must be actual knowledge that 
the statement made is false. To establish intentional disregard, the 
entity must understand the effect of the relevant legislation and how it 
operates in respect of the entity’s affairs and make a deliberate choice 
to ignore the law. Dishonesty is a prerequisite for intentional disregard. 

75% 

 

These penalties can be varied up or down according to whether the taxpayer prevented or 

obstructed the ATO, failed to notify the ATO of a shortfall amount within a reasonable time of 

becoming aware of it, incurred a penalty in a prior year, or made a voluntary disclosure that 

assisted the ATO. The Commissioner also has a broad power to remit penalties. 

The escalating scale of penalties in Australia is relatively consistent with those in equivalent 

jurisdictions such as Canada, New Zealand, the United States of America (USA) and the 

United Kingdom (UK); as noted by US scholar Raskolnikov, tax penalty regimes “offer many 
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examples of culpabilities-based graduation.”23 Raskolnikov posits that the “aggressiveness” 

of a particular taxpayer position is the most important dimension in determining the 

appropriate sanction. He suggests that "aggressiveness is the extent to which one’s 

behaviour deviates from legally permissible conduct.”24 The Australian tax penalty regime for 

false or misleading statements is consistent with this reasoning. Those taxpayers who exhibit 

more aggressive behaviour are to receive higher penalties than those with a less aggressive 

stance. The most aggressive taxpayers will likely be referred for criminal investigation, and 

should there be sufficient provable evidence, a criminal prosecution could be commenced. 

2.2.2 Criminal penalties for false or misleading statements 

Criminal penalties are intended to be the most severe penalties in enforcing compliance with 

the tax laws. The relevant tax offence provisions for false or misleading statements are 

summarised in Tables 3 and 4. 

The ATO will generally, in cases of suspected false or misleading statements, respond with 

administrative penalties rather than an isolated criminal charge.25 This is because of the 

extensive resources required to pursue criminal charges and the uncertainty attached to the 

outcome, compared to administrative penalties which do not require court intervention. 

Criminal prosecutions will often be connected to a strategic risk to the tax system – such as 

offshore tax evasion or refund fraud – rather than simply a means of penalising the taxpayer 

concerned.  

  

                                            
 

23 Raskolnikov, A ‘Six Degrees of Graduation: Law and Economics of Variable Sanctions’ Columbia Law and Economics 
Working Paper No. 508 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2532501  
24 Ibid at page 3 
25 This was explicitly stated in the previous ATO Prosecution Policy, which has been replaced with a briefer Chief 
Executive Instruction which does not discuss this specific issue. However, see e.g. a public statement from ATO Assistant 
Commissioner Kath Anderson who noted that: “The decision to prosecute is only made if we have exhausted other options 
to get the taxpayer to change their behaviour and correct their affairs.” 
quoted in an article by Frank Chung, news.com.au,  ‘Nobody gets a free ride’: ATO warns of criminal prosecutions for tax 
dodgers’ 28 September 2017 
http://www.news.com.au/finance/money/tax/nobody-gets-a-free-ride-ato-warns-of-criminal-prosecutions-for-tax-
dodgers/news-story/10059d0ea45a4d8b62ee0d41580c554e  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2532501
http://www.news.com.au/finance/money/tax/nobody-gets-a-free-ride-ato-warns-of-criminal-prosecutions-for-tax-dodgers/news-story/10059d0ea45a4d8b62ee0d41580c554e
http://www.news.com.au/finance/money/tax/nobody-gets-a-free-ride-ato-warns-of-criminal-prosecutions-for-tax-dodgers/news-story/10059d0ea45a4d8b62ee0d41580c554e
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Table 3 - Criminal offence provisions in the TAA53 for false or misleading statements 

Provision Explanation Maximum Penalty Other applicable penalty 

Section 
8K 

Making a false or 
misleading statement to 
the Commissioner or a 
taxation officer. 

First breach: 20 penalty 
units (currently $4,200) 

Second or subsequent 
breach: 40 penalty units 
($8,400)* 

Section 8W of the TAA 1953 allows the 
court to order any person convicted of 
an offence under sections 8K or 8N of 
the TAA 1953, or Divisions 136 or 137 
of the CCA 1995, to pay the ATO an 
amount of up to double the amount of 
tax sought to be avoided as a result of 
the making of the false statement. This 
amount is in addition to any penalty the 
court imposes on conviction (and is 
effectively a replacement for the 
administrative penalty that the ATO has 
had to forego in initiating prosecution 
action). 

Section 
8N 

Recklessly making a false 
or misleading statement 
to the Commissioner or a 
taxation officer.  
 

First breach: 30 
penalty units (currently 
$6,300) 

Second or subsequent 
breach: 50 penalty units 
($10,500)* and/or 12 
months imprisonment. 

* Higher maximum fines apply to companies. 

Table 4 - Criminal offence provisions in the Criminal Code Act 1995 that can apply to 
false and misleading statements 

Provision Explanation Maximum Penalty 

Divisions 136 
and 137 

False or misleading statements in applications and false or 
misleading information or documents 

12 months 
imprisonment 

Divisions 134 
and 135 

 General dishonesty 
 Obtaining a financial advantage 
 Conspiracy to defraud / obtaining a financial advantage by 

deception  

5 years imprisonment 

12 months 
imprisonment 

10 years imprisonment 

 

3. Data on tax penalties in Australia 

3.1 Public reporting of penalty data 

The ATO publishes penalty-related data in its Annual Reports and on its website at 

www.ato.gov.au consistent with comparable revenue authorities.26 From time to time the ATO 

will also publicise, usually via media releases, significant cases such as high profile criminal 

sentencing decisions or Federal Court decisions involving penalties.  

3.1.1 Administrative penalties 

Administrative penalties are the most commonly applied tax penalties. The publicly available 

data on administrative penalties levied by the ATO are set out in Table 5 for the years 2011-

12 to 2015-16. 

                                            
 

26 See e.g. United Kingdom Her Majesty’s Revenue & Customs ‘HMRC Annual Report and Accounts 2015-16’ at page 160 
‘Fines and Penalties’:  https://www.gov.uk/government/publications/hmrc-annual-report-and-accounts-2015-to-2016, United 
States Internal Revenue Service IRS Data Book, Enforcement: Collections, Penalties & Criminal Investigation: 
https://www.irs.gov/uac/enforcement-collections-penalties-criminal-investigation,  

http://www.ato.gov.au/
https://www.gov.uk/government/publications/hmrc-annual-report-and-accounts-2015-to-2016
https://www.irs.gov/uac/enforcement-collections-penalties-criminal-investigation
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Table 5- Administrative penalties publicly reported 

Administrative  
Penalties 

 
 

Applicable 
$M 

Remitted 
$M 

Remitted 
% 

Net 
$M 

Collected 
$M 

Collected  
% 

2011-12 1,729 391 23% 1,338 564 42% 

2012-13 1,574 93 6% 1,481 582 39% 

2013-14 3,999 1,163 29% 2,836 788 28% 

2014-15 1,633 549 34% 1,084 498 46% 

2015-16 1,362 296 22% 1066 666 62% 

 Source: ATO Annual Reports 2011-12 to 2015-16  

The administrative penalty data reported in the ATO Annual Reports and reflected in Table 5 

provides limited insight into the payment rates of these penalties. This is because it only 

provides a snapshot in time for the year being reported and does not differentiate between 

the different types of penalties. The data is necessarily confined to events within the relevant 

financial year: the total value of administrative penalties applied in that year, the total value 

remitted, and the total value of penalties collected/paid. The penalties collected is a total 

figure for that year.  

For example, $666 million in administrative penalties were collected in 2015-16 but that figure 

will include penalties imposed in previous years, sometimes from many years ago where the 

relevant penalty assessments relate to tax evasion many years prior. This data provides only 

a general understanding of the total amounts of administrative penalties imposed, remitted 

and collected each year but the figures may be skewed in years where fewer penalties are 

imposed or more penalties are remitted, or where exceptionally large penalty amounts are 

collected.  

3.1.2 Civil penalties 

As noted above, there are only a small number of civil penalties in the tax law including 

promoter penalties and superannuation trustee penalties. Currently, the total number of civil 

penalties applied is not reported on by the ATO in the Annual Report or on its website.  

However, where civil penalties are applied in relation to specific cases, these may be 

communicated to the public through ATO Media Releases27 if they relate to a significant 

matter. Whilst the total number of civil tax penalties applied is not detailed, all indications are 

that only a small number of such penalties are applied annually.  

3.1.3 Criminal penalties  

There are two types of criminal penalties in Australia’s tax penalty regime: for summary 

taxation offences and serious taxation offences.  

                                            
 

27 See e.g. ATO Media Release dated 6 February 2015 ‘Promoters of AIDS pharmaceuticals donations scheme fined $1.5 
million‘ https://www.ato.gov.au/Media-centre/Media-releases/Promoters-of-AIDS-pharmaceuticals-donations-scheme-
fined-$1-5-million/  

https://www.ato.gov.au/Media-centre/Media-releases/Promoters-of-AIDS-pharmaceuticals-donations-scheme-fined-$1-5-million/
https://www.ato.gov.au/Media-centre/Media-releases/Promoters-of-AIDS-pharmaceuticals-donations-scheme-fined-$1-5-million/
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Summary taxation offences are relatively minor and may be prosecuted by the ATO28 (or the 

Commonwealth Director of Public Prosecutions (DPP) for defended matters) and heard and 

determined by a court following the issue of a complaint and summons or court attendance 

notice. These offences, in Part III of TAA53, primarily relate to non compliance with lodgement 

obligations, making false or misleading claims on ATO forms, keeping false records and 

failing to respond to questions when required to do so.  

Maximum fines for most of these offences for individuals and corporations are 20 penalty 

units (i.e. $4,200) for a first offence, rising for subsequent offences. Penalties for third 

offences and failing to comply with court orders can include imprisonment. In terms of 

proportionality, whilst the maximum fine awarded by the court pursuant to a summary 

prosecution can be far less than the actual tax evaded, a convicted person or entity can also 

be ordered to pay up to double or, for subsequent offences, treble the amount of tax avoided: 

sections 8HA, 8W of the TAA 1953. 

Table 6 - Summary criminal offence prosecutions data 

Year Cases Convictions Dismissals 
and  

Withdrawals 

Fines  
$M 

2011-12 2,146 1,961 185 7.41 

2012-13 1,944 1,691 253 7.38 

2013-14 1,773 1,540 233 13.02 

2014-15 1,614 1,540 74 9.59 

2015-16 2,060 1,780 86 11.24 

   Source: ATO website ‘Tax Crime Prosecutions Results’29 

Serious tax offences may be prosecuted pursuant to the Criminal Code Act 1995 (Cth) 

(Criminal Code) and may produce the heaviest sanctions available to treat tax crime. Criminal 

fines or imprisonment are imposed by a court following a criminal investigation conducted by 

the ATO, Australian Federal Police or Australian Crime Commission. Straightforward cases 

can be prosecuted by the ATO but most are prosecuted by the Commonwealth DPP.  

Table 7 - Serious criminal offence prosecutions data 

Year Cases Convictions Custodial  
sentences 

Reparation 
Orders 

$M 

Court 
Fines 

$ 

2011-12 39 39 37 4.80 10,500 

2012-13 52 52 38 3.50 26,000 

2013-14 45 34 26 3.36 3,800 

2014-15 37 33 30 9.94 4,600 

                                            
 

28 Under agreement with the Commonwealth Director of Public Prosecutions 
29 https://www.ato.gov.au/General/the-fight-against-tax-crime/news-and-results/tax-crime-prosecution-results/  

https://www.ato.gov.au/General/the-fight-against-tax-crime/news-and-results/tax-crime-prosecution-results/
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2015-16 26 26 21 4.57 100 

  Source: ATO website ‘Tax Crime Prosecution Results’30 

 

3.1.4 Observations from the publicly reported penalty data 

The data set out above shows that the overwhelming number and amount of tax penalties 

are administrative penalties. This is not surprising given that they arise automatically at law 

and do not require extensive investigations nor court proceedings to be administered. In 

financial terms alone, administrative penalties in 2015-16 totalled over $1 billion compared 

with approximately $15 million in criminal fines.  Whilst the number of administrative penalties 

are not reported, it can be inferred from the amounts that the number of administrative 

penalties far outweighs the number of civil and criminal penalties imposed. 

The data tells us the yearly collection totals for penalties but it does not tell us specifically 

which penalised taxpayers pay their penalties. This is most relevant to administrative 

penalties and civil penalties which are solely financial penalties. Criminal penalties, whilst 

often incorporating a fine, usually include other penalties such as a conviction, good 

behaviour bond or even imprisonment in the most serious cases.  

Reviews into Australia’s tax penalty regime have noted the potential for more detailed penalty 

data to provide information to help analyse and improve the effectiveness of tax penalties.31 

In response to these reviews, the ATO has enhanced its data collection and public reporting 

on penalties, including noting separately the amount of penalties paid (or collected from the 

point of view of the ATO) each year. Previously, penalty payments had been grouped in with 

the reported figure for total revenue payments, as still occurs with penalty reporting for a 

number of other revenue agencies.32 The differences in how revenue authorities publicly 

report on penalty payments makes it very difficult to compare countries’ penalty regimes’ 

performance in this respect. 

It is difficult to draw many other observations from the publicly reported penalty data. The 

new penalty data presented below is a big step forward in being able to analyse the 

effectiveness of tax penalties and this paper may stimulate other revenue agencies to 

undertake similar exercises.  

 

3.2 New data on penalty payments for false or misleading statements 

This research project presents and analyses detailed penalty payment data extracted by the 

ATO Revenue Analysis Branch (RAB). The data consists of a case-by-case breakdown of 

false or misleading statement penalties for income tax matters, and payments made against 

those penalties, for the years 2011-12 to 2015-16. It also includes the income tax shortfall 

                                            
 

30 https://www.ato.gov.au/General/the-fight-against-tax-crime/news-and-results/tax-crime-prosecution-results/  
31 e.g. Australian National Audit Office: Administration of Tax Penalties (Report No. 31, 1999-2000) at paragraph 15. 
https://www.anao.gov.au/work/performance-audit/administration-tax-penalties 
Joint Committee of Public Accounts and Audit Report 410 - Tax Administration 2008 at paragraph 6.101 
32 e.g. Canada Revenue Agency Annual Report to Parliament 2014-15 at Note 13, page 138 http://www.cra-
arc.gc.ca/gncy/nnnl/menu-eng.html  or e.g. the United States Internal Revenue Service IRS Data Book, Enforcement: 
Collections, Penalties & Criminal Investigation which groups together “delinquent collection activities” rather than separately 
noting payment rates for penalties: https://www.irs.gov/uac/enforcement-collections-penalties-criminal-investigation  

https://www.ato.gov.au/General/the-fight-against-tax-crime/news-and-results/tax-crime-prosecution-results/
https://www.anao.gov.au/work/performance-audit/administration-tax-penalties
http://www.cra-arc.gc.ca/gncy/nnnl/menu-eng.html
http://www.cra-arc.gc.ca/gncy/nnnl/menu-eng.html
https://www.irs.gov/uac/enforcement-collections-penalties-criminal-investigation


 

18 
 

amounts for the cases and payments made for those amounts. Only the three primary types 

of false or misleading statement penalties have been included in this paper: failure to take 

reasonable care, recklessness and intentional disregard. These make up the overwhelming 

majority of penalties issued for false or misleading statements. 

The penalty payment data is extracted from the ATO’s internal accounting systems and case 

management system. RAB were able to match payments made to cases where penalties 

were imposed, and as the data illustrates, payments are often made in the years following 

the imposition of penalties as opposed to all amounts being paid in full in the financial year 

of the ATO assessment being issued. When penalties are imposed they usually relate to 

financial years prior to the imposition of the penalty because ATO audit action generally 

occurs following the taxpayer’s lodgement of their return.  

3.2.1 Limitations and qualifications of the new penalty payment data 

It is important to note that this is exploratory research and it is the first time that this new 

penalty payment data has been extracted and analysed. There are a number of limitations 

and qualifications that must be considered when weighing the value of the data and the 

inferences drawn from it in this paper. 

Firstly, the ATO has a payment allocation policy whereby payments made by taxpayers who 

owe debts are allocated in accordance with a number of rules.33 Generally, unless the 

taxpayer’s payment matches a particular debt (e.g. a payment of $2,000 towards a $2,000 

penalty), the payment will be allocated to the earliest (oldest) debt owed by the taxpayer.  

The result is that taxpayers who do not pay their full debt but make a part payment, will almost 

always end up paying more towards their primary tax debt than their penalty debt. This can 

appear to skew the data and result in relatively lower penalty payment amounts. However, 

as the payment allocation rules apply equally to all of the penalty rates, the data is a valuable 

and reliable source of information to determine payment rates for primary tax and penalties. 

Indeed, as this paper will explain, the data shows that it is not only penalty payment rates 

that decrease as the taxpayer’s behaviour gets worse, but also the primary tax payment rates. 

Therefore the impact of the payment allocation rules, while real, does not detract from the 

insights we can draw from the new data. Further, even if the payment allocation rules were 

to be changed to prioritise penalty debts over tax debts, this would have the effect of 

increasing penalty payment rates but also decreasing primary tax payment rates.  

 

Secondly, taxpayers who incur false and misleading statement penalties may also incur 

other types of penalties at the same culpability level which are imposed at the same time. 

These other penalties may be included in the data, in addition to the false and misleading 

statement penalty. For example, where a company taxpayer has been penalised for false 

and misleading statements in its income tax return, it may also be penalised for failure to 

remit Pay As You Go Withholding (PAYGW) amounts and an assessment may be made for 

both types of penalties of intentional disregard. The PAYGW penalties and others of this 

type are calculated by reference to the amount that was not remitted, in contrast with a 

                                            
 

33 See ATO Practice Statement PS LA 2011/20 ‘Payment and credit allocation’ 
http://law.ato.gov.au/atolaw/view.htm?Docid=PSR/PS201120/NAT/ATO/00001  

http://law.ato.gov.au/atolaw/view.htm?Docid=PSR/PS201120/NAT/ATO/00001


 

19 
 

calculation based on a percentage of the tax shortfall). This can result in penalties greater 

than 100% of the tax shortfall.  

Thirdly, the accuracy of the penalty culpability level relies on the ATO case officer entering 

the correct penalty type when recording the penalty in the ATO case management system. 

At the penalty imposition stage this should always be accurate; however, if a case is 

subsequently settled between the ATO and the taxpayer, and the penalty level changed (for 

example where the ATO reduces the penalty from intentional disregard to recklessness) the 

penalty will be decreased or remitted to the appropriate level rather than being cancelled and 

re-imposed at the new level. There is no requirement for a new penalty assessment to be 

issued, so this can result in some inaccurate categorisation of penalties. The consequence 

is that if a penalty was originally imposed at 75% (for intentional disregard) and subsequently 

reduced to 25% (for failure to take reasonable care) pursuant to a settlement, the data may 

continue to report the penalty as 75% and the payment rate could only equate to 33% where 

the taxpayer pays the 25% penalty. This limitation in the data could have a greater impact on 

intentional disregard penalties where the number of cases are small (approximately 500 

cases over 5 years) compared to failure to take reasonable care penalties where there are 

over 70,000 cases over the 5 year period. It is the author’s opinion that the limitations and 

qualifications detailed above are unlikely to impact the value of the data in a meaningful way. 

The new data is consistent with the more limited data reported in the ATO Annual Report as 

well as performance reports and case studies pertaining to taxpayers who engage in 

deliberate tax evasion. However, future analysis of this data and, potentially, updated data, 

would be invaluable in verifying the insights in this paper. 

The comprehensive penalty payment data tables prepared for this paper are in the 

Appendix. The tables in the Appendix address the three categories of false and misleading 

statement penalties: failure to take reasonable care, recklessness and intentional disregard.  
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4. Observations and analysis from the penalty payments data  
The seven observations in this section draw on data from the tables in the Appendix. 

Summary tables are presented in this section, drawn from the comprehensive data tables. 

 

4.1 The data supports the ATO’s consultation on a proposed “one chance” penalty 

waiver for taxpayers who fail to take reasonable care  

Failure to take reasonable care by a taxpayer attracts the lowest tier of penalty. The penalty 

payments data set out in Appendix Table 1- Failure to take reasonable care false and 

misleading statement cases 2011-12 to 2015-16 shows a 90% payment rate for primary tax, 

which is consistent with a high level of compliance and engagement by taxpayers. The 

penalty payment rate is lower than this, reaching a total of 62% allowing for at least 4 years 

to pay, but this is still relatively high. Moreover, the average penalty amount for this tier is a 

relatively low amount of $1,297. The median penalty amount is $603. 

The ATO has consulted on an option to give most individuals and small business taxpayers 

“one chance” before a false or misleading statement penalty is applied to them for failure to 

take reasonable care for errors made in income tax returns and activity statements.34  One 

of the justifications for this more generous ATO position is that these taxpayers, whilst having 

made mistakes, risk being alienated if they view the ATO as treating them too harshly which 

can occur when penalties are imposed on taxpayers who are willing to comply. 

The penalty payments data lends support for the “one chance” option.  It is likely that the ATO 

would consider that ongoing, timely tax payments and voluntary compliance from this group 

of taxpayers to be of greater value than the potentially costly pursuit of low value penalties 

and the repercussions that can flow from this kind of engagement.  

In developing its proposal for a “one chance”, the ATO drew on behavioural insights to note 

how giving these taxpayers one chance before being penalised: 

provides a ‘morale boost’ that promotes willing participation providing a goodwill 

gesture that enhances commitment and reciprocity, while increasing taxpayers’ sense 

of social responsibility and therefore bolstering the prevention of noncompliance.35  

The ATO Consultation Paper also noted that more than half of all failure to take reasonable 

care penalty transactions for small business and individuals were under $2,000. This is 

consistent with the penalty payments data showing relatively low average and median penalty 

amounts for all taxpayers who incur failure to take reasonable care penalties.  

 

4.2 The data is consistent with the Compliance Pyramid 

In the 1990s the ATO developed a Compliance Model, based on a regulatory “compliance 

pyramid” in conjunction with leading researchers John and Valerie Braithwaite, who have 

                                            
 

34 ATO Consultation Paper September 2016 ‘Proposed changes to penalties for small business and individuals’  http://lets-
talk.ato.gov.au/penaltyconsultation  
35 Ibid 

http://lets-talk.ato.gov.au/penaltyconsultation
http://lets-talk.ato.gov.au/penaltyconsultation
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written about its evolution.36 The Compliance Model depicts a hierarchy of motivational 

postures on the left side of the pyramid, enforcement options or strategies in the middle of 

the pyramid, and regulatory styles or strategies on the right side of the pyramid. The 

Compliance Model takes the approach that most taxpayers are willing participants who would 

be located at the base of the pyramid and that decreasing numbers of taxpayers display 

decreasing levels of tax compliance, hence the narrowing of the pyramid towards the top.  

As former ATO Assistant Deputy Commissioner Stuart Hamilton has written37 the Compliance 

Pyramid allows a more nuanced approach than a “simple linear compliance continuum” 

where taxpayers are divided into those who comply and those who don’t. Instead, the 

Compliance Pyramid provides a “lens” through which the ATO can focus on taxpayers’ 

motivational postures.  The shape of the pyramid: 

roughly indicates the number of clients that might be found at each ‘level’, the 

hierarchical and escalatory nature of the engagement, and the increasing focus on the 

minority who appear to deliberately seek to abuse the system and undermine its 

integrity.38 

Figure 1 presents the penalty payments data in ‘pyramid’ form. It should be observed that the 

overwhelming majority of Australian taxpayers receive no penalties at all, so the pyramid in 

Figure 1 would only form the upper section of the total ATO Compliance Pyramid, with the 

very top section filled by those subject to criminal prosecution. There are over 15 million 

taxpayers in Australia39 and the percentage of taxpayers receiving penalties for false or 

misleading statements is very small, about 0.1% based on the average number of penalties 

per year (a total of 16,404 per year).  

 

                                            
 

36 See e.g. Braithwaite, J & Braithwaite, V ‘An evolving compliance model for tax enforcement’ in Shover, N & Wright, J P 
(ed) 2000, Crimes of Privilege: Readings in White-collar Crime, OUP, New York, pp1-19  https://openresearch-
repository.anu.edu.au/handle/1885/42019  
37 Hamilton, Stuart (2012) "New dimensions in regulatory compliance - building the bridge to better compliance"  (2012) 
10(2) eJournal of Tax Research 483  http://www.austlii.edu.au/au/journals/eJlTaxR/2012/22.html  
38 Ibid at page 489 
39 Taxation Statistics 2014-15 (note this includes all taxpayer entities)  https://www.ato.gov.au/about-ato/research-and-
statistics/our-statistics/taxation-statistics/  

https://openresearch-repository.anu.edu.au/handle/1885/42019
https://openresearch-repository.anu.edu.au/handle/1885/42019
http://www.austlii.edu.au/au/journals/eJlTaxR/2012/22.html
https://www.ato.gov.au/about-ato/research-and-statistics/our-statistics/taxation-statistics/
https://www.ato.gov.au/about-ato/research-and-statistics/our-statistics/taxation-statistics/
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Figure 1 - Pyramid representation of penalties assessed per year 2011-12 to 2015-16 

 

Note: The criminal penalties are made up of the serious tax offence prosecutions (which will usually involve 

false and misleading statements) in Table 7 and the summary prosecutions for false and misleading statements 

in Appendix Table 16. The administrative penalties are for false and misleading statements. 

 

The average total of 16,404 penalties per year primarily consists of low level penalties being 

failure to take reasonable care.  As shown in Figure 1, the number of penalties assessed for 

false or misleading statements decreases in line with an increase in the culpability level. This 

could be due to a number of factors, including that lower numbers of taxpayers are willing to 

defy or deliberately evade tax, or that it is easier for the ATO to administer lower level 

penalties as the evidence required to prove recklessness or failure to take reasonable care 

is not as great as that required for intentional disregard.  

The number of taxpayers receiving higher culpability level penalties each year is tiny 

relative to the total population of taxpayers. A key element of the ATO’s compliance 

strategy, however, is to effectively penalise this small number of non-compliers so as to 

signal to the compliant community that there is a level playing field.  

 

4.3 Payment rates for intentional disregard penalties are very low  

At first glance, the penalty payment rates for false and misleading statement penalties appear 

to be very low. The total penalty payment rates for the 5 years from 2011-12 to 2015-16 are 

54% for failure to take reasonable care, 20% for recklessness and only 8% for intentional 

disregard penalties.  

However, these total payment rates over 5 years are misleading because they give equal 

weight to penalties imposed in recent years (e.g. 2015-16) as those imposed in past years, 

even though there has been very little time for the penalties for 2015-16 to be paid. For 

example, a tax and penalty assessment issued on 1 April 2016 and not due to be paid until 

29 April 2016, would only have had two months to be collected by 30 June 2016. Settlement 

discussions could also have occurred on the matter, thereby delaying payment at least 

temporarily.  
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Therefore, this paper examines the payment rates for assessments issued in the earliest 

available year, 2011-12, which have therefore allowed at least 4 years for the tax and 

penalties to be paid. These are summarised in Table 8. 

Table 8 - Penalty and tax payment rates as at 30 June 2016 for penalties imposed in 
2011-12  

Culpability % penalty paid 
 by 30 June 2016 

% tax paid  
by 30 June 2016 

Failure to take reasonable care 62 88 

Recklessness 47 69 

Intentional Disregard 19 44 

 

The penalty payment rates still appear to be low, particularly for recklessness (47%) and 

intentional disregard penalties (19%).  

4.3.1 What is an acceptable penalty payment rate? 

There is no agreed “standard” for what constitutes an acceptable penalty payment rate, in 

relation to tax penalties or in other regulatory areas including the criminal justice system. A 

penalty payment rate of 100% would appear to be ideal but would be impossible to achieve 

for various reasons. First, there will inevitably be cases of genuine inability to pay such as 

those in desperate situations or forced into bankruptcy/insolvency. Second, it has been 

suggested that collection of penalties or fines is more difficult to enforce than the collection 

of the underlying tax: 

[F]ines are for those that have already violated rules around public services, and need 

to be discovered and punished… fines are in fact harder to enforce than taxes as they 

are already associated with individuals who have committed an act of non-

compliance… 40 

Third, it may be uneconomical to pursue every penalty. If we did have a penalty payment rate 

of 100%, this apparently “optimal” collection rate would likely indicate that penalties are only 

being imposed on those taxpayers whom the tax authority believes it can collect from. An 

example might be, not auditing insolvent companies because the barriers to collection of tax 

or penalties are greater than for other firms. The problem with this approach is that it would 

let those companies’ controllers “off the hook” and allow them to repeat their behaviour with 

little or no consequence. For a number of reasons, attempting to achieve a 100% payment 

rate is unrealistic. Similar reasoning applies to the goal of completely stamping out tax 

evasion. As Joel Slemrod has written: 

                                            
 

40 John, P. & Robb, J. (2017). Using behavioural insights for citizen compliance and cooperation. Evidence Base, 2017(1): 
1-14 https://www.exeley.com/evidence_base/doi/10.21307/eb-2017-001  

https://www.exeley.com/evidence_base/doi/10.21307/eb-2017-001
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The mere presence of tax evasion does not imply a failure of policy. Just as it is not 

optimal to station a police officer at each street corner to eliminate robbery and 

jaywalking completely. 41 

There are a number of studies into penalty payment rates although these are primarily in non-

tax areas; however, no study has nominated a “target” penalty payment rate. All studies 

acknowledge the variety of circumstances that can apply to the people who incur penalties, 

which suggests that a universal target penalty payment rate would be of limited value. This 

is not to suggest that “anything goes” and one may still consider a floor rate below which 

penalty payment rates should not drop or, if they do, it should serve as a warning that the 

penalties may be ineffective. 

The Australian Law Reform Commission (ALRC) conducted a comprehensive review into civil 

and administrative penalties in 2002, including the issue of recovering monetary penalties.42 

The ALRC noted the differing levels of recovery of payments between States (without noting 

what those levels were) but stated: 

Agencies consulted noted that collection levels in some States were low — around 

30% — and that this was an administrative problem.43 

A penalty payment rate of 30% may be may plausibly be unacceptably low. However, this 

observation was not accompanied by any explanation as to why 30% was considered low. It 

is possible that there is a “gut feeling” or instinct for the appropriate penalty payment rate; a 

possible analysis is that a payment rate under 50% would generally be considered to be too 

low.  

A more detailed analysis of penalty payment rates was conducted by the Victorian 

Sentencing Advisory Council in 2014.44 The Council noted a basic payment rate of more than 

66% for infringement penalties and more than 50% for fines levied by a magistrate, so that 

“the majority of people issued with infringement notices pay the penalty.”45 Nonetheless, the 

Council considered that the existing penalty payment rates needed to be improved and made 

a raft of recommendations to address the problem. The penalty payment rates at the time of 

the Report were set out as follows: 

Data on the outcome of infringement notices issued in 2010-11 show that 

approximately 3.1 million (or 66.65%) of infringement penalties were paid or resolved 

prior to the issuing of an enforcement order. The remaining 31.35% of infringement 

notices resulted in 1,559,261 enforcement orders. … 

In 2010-11, the total value of fines imposed by the Magistrates’ Court was 

$31,051,052.00. Over half (53.5%) of those people who received a court fine in the 

                                            
 

41 Slemrod, Joel (2007) "Cheating Ourselves: The Economics of Tax Evasion." Journal of Economic Perspectives, 21(1): 
25-48 at page 43 http://darp.lse.ac.uk/papersdb/slemrod_(jep07).pdf  
42 ALRC 95 (2002)  http://www.austlii.edu.au/au/other/lawreform/ALRC/2002/95.html  
43 ALRC 95 (2002)  at para 31.28  http://www.austlii.edu.au/au/other/lawreform/ALRC/2002/95.html  
 
44 Sentencing Advisory Council (2014) ‘Imposition and Enforcement of Court Fines and Infringement Penalties in Victoria’ 
30 May 2014  https://www.sentencingcouncil.vic.gov.au/publications/imposition-and-enforcement-court-fines-and-
infringement-penalties-victoria  
45 Ibid at paragraph 1.1.6 

http://darp.lse.ac.uk/papersdb/slemrod_(jep07).pdf
http://www.austlii.edu.au/au/other/lawreform/ALRC/2002/95.html
http://www.austlii.edu.au/au/other/lawreform/ALRC/2002/95.html
https://www.sentencingcouncil.vic.gov.au/publications/imposition-and-enforcement-court-fines-and-infringement-penalties-victoria
https://www.sentencingcouncil.vic.gov.au/publications/imposition-and-enforcement-court-fines-and-infringement-penalties-victoria
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Magistrates’ Court in 2010-11 had completed payment (including discharging the fine 

by way of community work or imprisonment) by 30 June 2013. 46 

A penalty payment rate of just over half (53.5%) was considered to be “low” by the Council, 

which warned  that: 

the low rate of payment of court fines compared with the rate of payment of 

infringement penalties threatens both judicial and public confidence in the use of court 

fines as a sentence.47 

This was in relation to court fines, most commonly for driving-related offences. The Council 

was at pains to stress that the failure to collect a court fine or infringement penalty undermined 

the purpose of the penalty regime:  

If a court fine remains unpaid and unenforced, the offender has, as a result of that 

sentence, in effect avoided any sanction for his or her offending. Further, the fine has 

not achieved its sentencing purposes.48 

The payment rates for penalties or fines of the Victorian Magistrates’ Court are consistent 

with payment rates for the collection of fines issued by Magistrates’ Courts in England and 

Wales, in a study based on data from 2001-02 which found that “only” 61% of the fines 

imposed were collected.49 Both of these reports stressed that non-payment of fines was not 

a simple problem. The Council observed that the reasons for non-payment of fines ranged 

from “the most compelling of mitigating circumstances to wilful disregard of the law.”50 The 

report on England and Wales stressed that no “one strategy or response is always likely to 

be effective or appropriate.”51 

The issue of widespread non-payment of fines attracts regular media attention in Australia.52 

In a recent example, a director of South Australia’s Fines Enforcement Recovery Unit gave 

evidence to a parliamentary committee that non-payment of fines is an issue facing many 

jurisdictions: 

The Australia and New Zealand fines enforcement reference group meets regularly; 

they talk about these issues, and some states say it's up to 40 per cent that will never 

be recovered. My estimate is about 20 to 25 per cent.53 

In US research, Ezra Ross and Martin Pritikin revealed the significant under-enforcement of 

fines and penalties across a wide range of corporate regulatory areas in the United States.54 

Due to the lack of publicly available information about agencies’ collection of financial 

                                            
 

46 Ibid at paragraphs 1.1.6 – 1.1.8 
47 Ibid at paragraph 1.1.10 
48 Ibid at paragraph 2.8.5 
49 Raine, J., Dunstan, E. and Mackie, A. (2004), Financial Penalties: Who Pays, Who Doesn't and Why Not?. The Howard 
Journal of Criminal Justice, 43: 518–538 
50 Sentencing Advisory Council (2014) at paragraph 1.1.12 
51 Raine at page 520 
52 See e.g. The Age 15 April 2017 “Enforcement climbs over unpaid fines” and The Brisbane Times 19 August 2014 

‘Government plan to collect $1 billion in unpaid fines’ http://www.brisbanetimes.com.au/queensland/government-plan-to-
collect-1-billion-in-unpaid-fines-20140818-105joi.html  
53 ABC News 7 March 2017 “Fine defaulters owe South Australian Government $380m” http://www.abc.net.au/news/2017-
03-07/fine-defaulters-owe-sa-government-380-million/8329770 
54 Ross, Ezra and Pritikin, Martin, above n. 7 . 

http://www.brisbanetimes.com.au/queensland/government-plan-to-collect-1-billion-in-unpaid-fines-20140818-105joi.html
http://www.brisbanetimes.com.au/queensland/government-plan-to-collect-1-billion-in-unpaid-fines-20140818-105joi.html
http://www.abc.net.au/news/2017-03-07/fine-defaulters-owe-sa-government-380-million/8329770
http://www.abc.net.au/news/2017-03-07/fine-defaulters-owe-sa-government-380-million/8329770
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penalties, Ross and Pritikin drew on evidence from a number of sources to estimate penalty 

payment rates. Their findings “demonstrated a fundamental disconnect between what 

offenders are ordered to pay and what they do actually pay”: 55  

Administrative agencies never collect the vast brunt of regulatory and criminal 

penalties. The U.S. Department of Justice, for example, has collected in recent years 

less than 4% of criminal penalties and fines it imposes. Other federal agencies 

collect at a similarly dismal rate. Agencies like the Securities and Exchange 

Commission and the Commodities and Futures Trading Commission that regulate 

primarily well-financed companies tend to do better than other federal agencies, 

although they still collect less than half of the penalties offenders are ordered to pay. 

While data on state and local agencies is more limited, it suggests they suffer from 

similar problems.56 

… 

Consistent with these overall estimates, collection rates for particular agencies are 

typically well below 50%. Some examples: 

… 

Customs collected approximately 31%, after certain adjustments, of outstanding 

penalty debt for 1997-2000 

… 

The California Department of Industrial Relations’ (CDIR) annual collection rate for 

worker wage-related fines was 24.7% from 2004 to 2006. The collection rate for 

worker safety-related fines was much lower, ranging from 2.4% to 7.4% for the same 

period.57 

 

Based on these studies, it appears that penalty payment rates across a range of regulatory 

regimes in Australia and overseas hover between 40% to 75% of the amount owing. Payment 

rates of less than 50% may be susceptible to some criticism from commentators as to the 

penalty’s effectiveness, for the simple reason that more than half of the penalties are not 

getting paid and therefore a majority of offenders may be seen to be ‘getting away with it’. It 

is possible that community sentiment over low payment rates may vary depending upon the 

behaviour that is the subject of the penalties. For example, it is possible that reactions to low 

penalty payment rates for parking fines may be less strong than over low payment for tax 

penalties for deliberate tax evasion. It is plausible that the worse the behaviour, and its impact 

on the community’s perception of fairness in the tax system, the less tolerance there would 

be for low payment rates of tax penalties.  

This paper suggests that a 60% tax penalty payment rate could be considered a “floor” for 

penalty payment rates, below which a warning signal should sound for the tax authority. As 

such, both the payment rate for recklessness penalties (47% with at least 4 years to pay) and 

the payment rate for intentional disregard penalties (19% with at least 4 years to pay) are 

                                            
 

55 Ibid at page 456 
56 Ibid at page 456 
57 Ibid at page 475 
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under the floor rate. For recklessness penalties, it may be noted that the primary tax payment 

rate of just under 70% alleviates some of the concern and is a positive sign of continued 

engagement with the tax system by these taxpayers.  

The chart in Figure 2 shows the penalty payment rate in each year from year 1 to year 5 after 

the penalty is imposed, for the three culpability levels (penalties imposed in 2011-12).  

Figure 2 - Penalty payment rates year by year for false and misleading statement 
penalties imposed in 2011-12 

 

 

The trend line in Figure 2 demonstrates that payments plateau two to three years after the 

penalty is imposed. This is consistent with the recovery of tax debts in general, as observed 

by the Inspector-General of Taxation: 

It is commonly accepted that the longer a debt has been outstanding, the more likely 

that recovery activity will be unsuccessful. For example, the ATO has found that the 

probability of recovering debts after they have aged one year is approximately 2 per 

cent…58 

Tax evaders who do not pay their penalties may face further consequences, such as not 

being able to have money in a bank account for fear of it being garnished, nor purchasing 

assets in their own names for fear of them being seized by the ATO. These effects may push 

tax evaders even further out of the mainstream of economic and tax life. The low penalty 

payment rates may also undermine confidence in the community about tax enforcement.  

The data does not tell us why taxpayers who intentionally disregard the law are not paying 

their penalties. Further research could be conducted to help understand the drivers of non-

payment, such as analysing a sample of cases to assess why these debts are not being paid.  

One possible reason is that some of these taxpayers are genuinely unable to pay. The 

average amount of tax evaded by individuals who incur intentional disregard penalties is 

                                            
 

58 Inspector-General of Taxation (2015) ‘Debt Collection’ July 2015 at paragraph 2.75 
https://cdn.tspace.gov.au/uploads/sites/16/2015/07/Review-2015-IGT-Debt-Collection.pdf  
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significant at $198,063 (see Appendix Table 11). However, the median tax evaded is much 

smaller at $15,706. Only one third pay their penalties in full.  

If a significant number of these taxpayers are genuinely impecunious, then a financial penalty 

is clearly not the right penalty. If they are not impecunious but are unwilling to pay and have 

structured their affairs to avoid payment, then a financial penalty may also not be the right 

penalty in the circumstances. As Wendy Searle states: 

When people either can’t or won’t pay, fines become ineffective… Fines become a 

meaningless sanction which can ultimately lead to contempt for the law.59 

The very low penalty payment rate for intentional disregard penalties also undermines the 

tiered penalty regime where higher level culpability is supposed to result in higher penalties. 

We can calculate an effective penalty rate for a particular tier by multiplying the percentage 

penalty rate by the percentage penalty payment rate. As shown in Table 9, on average 

taxpayers who incurred intentional disregard penalties in 2011-12 ended up with a lower 

effective penalty rate as at 30 June 2016 than taxpayers who were found to be reckless or 

failed to take reasonable care.  

Table 9 - Effective penalty rates for penalties imposed in 2011-12  

Culpability % Penalty rate % Penalty paid  
after 4 years 

% Effective penalty 
rate* 

Failure to take reasonable care 25 62 16 

Recklessness 50 47 23 

Intentional Disregard 75 19 14 

* Calculated by multiplying the % penalty rate by the % penalty paid. 

 

4.4 The average deliberate tax evader may be financially better off even after being 

caught and penalised 

Another concerning aspect with very low penalty payment rates by deliberate tax evaders is 

that they are coupled with low payment rates of tax. As per Table 8, taxpayers found to have 

intentionally disregarded the law have only paid, on average, 44% of the tax they owe after 

allowing more than 4 years for collection. Combined with a 19% penalty payment rate, this 

creates a perverse situation where those who are caught and penalised for intentional 

disregard of the tax system may end up paying less tax in tax and penalties combined than 

the original amount of tax that they owe. Put another way, deliberate tax evaders may be, on 

average, financially better off for having evaded tax and been caught, than if they had paid 

their correct amount of tax in the first place. This can be demonstrated using the average 

figures for individual taxpayers who are penalised for intentional disregard as per Appendix 

Tables 10 and 11. 

Using the average figures for intentional disregard cases for individuals for the 2011-12 year: 

                                            
 

59  Searle, Wendy (2003) ‘Court-imposed fines: A survey of Judges’ New Zealand Ministry of Justice at page 12 
http://www.justice.govt.nz/assets/Documents/Publications/court-imposed-fines-report.pdf  

http://www.justice.govt.nz/assets/Documents/Publications/court-imposed-fines-report.pdf
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The average tax shortfall is $118,139. The average penalty amount is $90,338.  The total 

debt is therefore $208,447. 

The average payments made against the tax and penalties after allowing 4 years for payment 

is:  

46% of tax paid = $54,344 

17% of penalty paid = $15,357 

Average total amount paid after 4 years = $69,701 or 33% of the total debt (tax plus penalties) 

or 59% of the tax shortfall. 

Whilst this is not a real case study, and simply draws on average figures which can be skewed 

by large outlier amounts, it may be indicative of how difficult it can be for the ATO to even 

claw back the original tax that is owed by deliberate tax evaders, let alone trying to recover 

the penalty amount. 

 

4.5 Companies that intentionally disregard the law appear to be under-penalised 

In contrast to individuals, the population of companies that are found to intentionally disregard 

the tax law is small: the data shows only 80 companies in total over the 5 year period, or an 

average of 16 companies per year (Appendix Table 13). In 2014-15, 914,508 companies 

lodged tax returns.60 In that year, only 13 companies incurred intentional disregard penalties 

for false or misleading statements, comprising barely 0.001% of the company population.   

The total amount of tax evaded by these companies for the 5 year period was over $50 

million, and the total amount of penalties just over $48 million. Of the total outstanding of over 

$98 million, only $5.86 million had been paid as at 30 June 2016. For the 5 year period, the 

average tax amount evaded by these companies was just under $680,000 per company, and 

a median amount of just over $104,000. The average and median penalty amounts were 

similar, producing an average tax and penalty debt of over $1.2 million. Payment rates from 

2013-14 onwards appear to have dropped significantly.   

Companies constitute only 18% of the population of taxpayers that incur intentional disregard 

penalties (it is primarily made up of individuals). However, companies account for 45% of the 

total amount of intentional disregard penalties incurred. Most strikingly, over three quarters 

(76%) of companies that incur an intentional disregard penalty make no payment towards 

that penalty. This is likely due to the fact that companies incurring such large tax debts would 

have insufficient assets to satisfy such debt. Directors of companies also have a positive duty 

to prevent insolvent trading,61 therefore should they continue to operate the company, even 

if they honestly intend to derive income to pay the company’s debts, they could expose 

themselves to civil and criminal penalties.  

Overall, the corporate veil appears to be an effective shield from payment of penalties even 

where the controllers of the company have intentionally disregarded the tax law. The ATO 

may be hesitant to devote too many resources to assessing and penalising companies that 

                                            
 

60 Taxation Statistics 2015-2015 Companies, table 9   https://www.ato.gov.au/About-ATO/Research-and-statistics/In-
detail/Taxation-statistics/Taxation-statistics-2014-15/  
61 Section 588G of the Corporations Act 2001 

https://www.ato.gov.au/About-ATO/Research-and-statistics/In-detail/Taxation-statistics/Taxation-statistics-2014-15/
https://www.ato.gov.au/About-ATO/Research-and-statistics/In-detail/Taxation-statistics/Taxation-statistics-2014-15/
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intentionally disregard the tax law because many of these companies may be insolvent and/or 

in the process of being wound up. In these circumstances the return on the ATO’s investment 

would be minimal and likely negative given the very low tax and penalty payment rates.  

The most likely outcome for companies that make nil payments towards their penalty is for 

the company to be wound up by its controllers, the debts expunged and a new company 

created to carry on a similar business if it was indeed profitable. Given the company’s 

behaviour in intentionally disregarding the tax law, it would not be surprising to see some 

asset stripping occurring although this would have to be assessed on a case-by-case basis. 

This likely outcome raises phoenix issues which are currently under consideration by the 

government. The very low number of companies facing intentional disregard penalties may 

be contrasted with the large number of phoenix companies estimated to exist:  

The ATO estimates that there are approximately 6,000 phoenix companies in 

Australia.62 

In summary, the existing tax penalty regime may have little deterrence value for those who 

abuse corporate structures to evade tax. There is also a disincentive for the ATO from using 

its limited resources in auditing such companies due to the minimal tax and penalties likely 

to be collected.  

 

 

4.6 False and misleading statements are less likely to be made by taxpayers when 

lodging their return through a tax agent  

Many Australian individual and company taxpayers rely on tax agents (or, more broadly tax 

consultants/professionals). The academic research on the impact of tax agents on their 

client’s level of tax compliance is mixed. A number of these studies were summarised by 

Australian academic Ken Devos:  

Duncan, La Rue and Reckers, found that the client’s risk orientation was significantly 

related to the position adopted by the tax consultant but in a surprisingly 

counterintuitive fashion. That is, the more timid the taxpayer the more aggressive the 

consultant and the more aggressive the taxpayer, the less strong the position 

recommended by the consultant. If this result is confirmed, it suggests that tax 

professionals may serve to moderate taxpayer behaviour. However, this may or may 

not be desirable from a compliance view depending on whether most taxpayers are 

risk adverse or risk seeking and on whether these biases systematically vary with 

avoidance opportunities. 

Klepper, Mazuar and Nagin developed an econometric model to empirically test the 

influence of tax professionals upon the compliance behaviour of taxpayers. The 

findings revealed that the model predicts that an expert’s participation will discourage 

                                            
 

62 The Hon Bill Shorten (2011)‘Protecting Employee Super and Strengthening the Obligations of Company Directors’ 
(Media Release, No 138, 13 October 2011) 
https://ministers.treasury.gov.au/DisplayDocs.aspx?doc=pressreleases/2011/138.htm&pageID=003&min=brsa&Year=&Do
cType=0  

https://ministers.treasury.gov.au/DisplayDocs.aspx?doc=pressreleases/2011/138.htm&pageID=003&min=brsa&Year=&DocType=0
https://ministers.treasury.gov.au/DisplayDocs.aspx?doc=pressreleases/2011/138.htm&pageID=003&min=brsa&Year=&DocType=0
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non-compliance on legally unambiguous income sources but encourage non-

compliance on ambiguous sources. The model further indicated that the size of the 

enforcer/ambiguity-exploiter influence will be directly related to the quality of the 

evasion opportunity. The warning that comes with this result is that imposing severe 

penalties to counter this may well increase the price of tax professionals who need to 

recover that additional cost, thereby impacting upon the positive compliance effect of 

tax professionals who become more expensive. 

… 

A micro-economic analysis of the decision to seek tax assistance and its implications 

for compliance was conducted in a later study by Erard. The results indicated that 

deliberate reporting violations are more likely when taxpayers choose to prepare their 

own returns. However, when such violations are present their magnitude tends to be 

larger when paid assistance has been employed. 63 

On the positive side, tax agents can play an important safeguarding role in curbing the 

likelihood of taxpayers committing deliberate tax evasion. On the negative side, tax agents 

may sometimes assist their clients to push the boundary between legal tax minimisation and 

questionable aggressive tax planning, and encourage them to engage in “loophole 

seeking”.64  

The penalty data presented here and summarised in Table 10 and Figure 3, appears to 

support the argument that tax agents play an important role in safeguarding Australia’s tax 

system from abuse. There is a clear correlation between the level of culpability of the taxpayer 

and their (non) use of a tax agent to lodge their returns. As a taxpayer’s level of compliance 

decreases, they appear less likely to use a tax agent to lodge their returns. 

Table 10 – The percentage of taxpayers who use tax agents to lodge their income tax 
returns  

 % tax agent 
use 

All taxpayers* 78 

All individuals* 74 

All businesses* 95 

Taxpayers who incur false and misleading  
statement penalties 

 

Failure to take reasonable care 65 

Recklessness 26 

Intentional Disregard (Individuals) 7 

Intentional Disregard (Companies) Nil 

                                            
 

63 Devos, Ken (2012) ‘The impact of tax professionals upon the compliance behaviour of Australian individual taxpayers’ 
[2012] 22 Revenue Law Journal Article 2 http://www.austlii.edu.au/au/journals/RevenueLawJl/2012/2.html  
64 Ibid at page 6. 

http://www.austlii.edu.au/au/journals/RevenueLawJl/2012/2.html
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* Source: ATO Annual Report 2015-16 and Taxation Statistics 2014-1565 

 

Figure 3 - The percentage of taxpayers who use tax agents to lodge their income tax 
returns 

 

 

It is surprising to observe that only 7% of individual taxpayers penalised for intentional 

disregard of the tax law between 2011-12 to 2015-16 used a tax agent to lodge their income 

tax returns. By contrast, the average national figure for individuals using tax agents to lodge 

their returns is 78%. Even more strikingly, no companies penalised for intentional disregard 

used a tax agent to lodge their returns. This is in contrast to the average rate of 95% of 

businesses using tax agents to lodge their returns. It is important to keep in mind the 

extremely small number of companies that are subject to intentional disregard penalties for 

false and misleading statements – only 80 in total over the 5 years as noted in the discussion 

under section 3.5 above. Of the 914,508 companies that lodged income tax returns in 2014-

15, 5% of them (45,725) did not use a tax agent. Only 13 of these companies that did not use 

a tax agent were found to have intentionally disregarded the tax law. Accordingly, less than 

0.03% of companies that did not use a tax agent were found to have intentionally disregarded 

the law in 2014-15. It would therefore be unwise to conclude that absence of a tax agent 

indicator necessarily correlates with egregious tax behaviour by companies, but it could be 

considered one of a number of indicators particularly when combined with a poor compliance 

history. 

The penalty payments data does not tell us why false and misleading statements are less 

likely to be made by taxpayers in their returns when lodged through tax agents. But it does 

make intuitive sense. For those taxpayers who are knowingly making false or misleading 

                                            
 

65 ATO Annual Report 2015-16 at page 46: “over 74.2% of individuals and over 95% of businesses using a tax agent” 
https://annualreport.ato.gov.au/ . Taxation Statistics 2014-15 Chart 1 Tax Return Lodgement: Individual Returns 13,213,814  
and Business Returns (Companies, Super Funds, Partnerships, Trusts) 2,552,545  https://www.ato.gov.au/About-
ATO/Research-and-statistics/In-detail/Taxation-statistics/Taxation-statistics-2014-15/  
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statements in their tax returns, they are unlikely to want further scrutiny of their return which 

a tax agent would necessarily provide. These aggressive taxpayers might believe that a tax 

agent would question them about certain statements which appear suspect, or that the tax 

agent could even report their behaviour to the ATO. It is also possible that these taxpayers 

who are intentionally disregarding the tax law are familiar enough with the law to be able to 

do so, and therefore they do not require a tax agent to advise them on the application of the 

law to their circumstances.  

4.7 Penalty payment rates for intentional disregard penalties appear to be on a 

downward trend  

It is apparent from the penalty payments data that, to some extent, payments fluctuate from 

year to year. However as can be seen from Figure 2, payments appear to taper off by years 

4 to 5 after the imposition of the penalty. By breaking down the penalty payment data into 

year by year payments (a rolling payment table) helps in identifying whether payments may 

be consistent or trending either upwards or downwards.  

Penalties imposed in the years 2011-12, 2012-13 and 2013-14 have all had at least 3 years 

in which to be paid as at 30 June 2016.  

Table 11 - Intentional Disregard penalties: trend of payments made year by year 

Year Penalty 
Imposed 

Penalty Paid by the 
end of the first year 

% 

Penalty Paid by the 
end of the second 

year 
% 

Penalty paid by the 
end of the third year 

% 

2011-12 9.19 12.91 15.61 

2012-13 8.18 10.94 19.22 

2013-14 2.84 4.67 6.48 

2014-15 0.68 3.68 n/a 

2015-16 3.18 n/a n/a 

 

These figures are charted on the below graph which illustrates the general downward trend 

for payment rates for intentional disregard penalties: 
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Figure 4 - Intentional Disregard penalties: trend of payments made year by year 
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5. The role of tax penalties  
 

“Honest people pay more taxes than they should have to because of those who don’t 

pay their share, it's a dangerous dynamic. It’s not fair that those doing the right thing 

end up having to pay for those who cheat the system.” 

Mr Michael Andrew, Chair of the Black Economy Taskforce 

 

Tax penalties have two primary roles: deterrence and to signal to compliant taxpayers 

that the system is fair. All member countries in the Organisation for Economic Co-

operation and Development (OECD) use a tax penalty system.66 In a review into tax 

penalties, the UK Office of Tax Simplification concluded that: 

It is accepted that a system of penalties is needed: tax systems cannot operate 

without some sanctions.67 

 

5.1 Tax penalties as a deterrent  

The goal of deterrence is “based on the concept that the risk of detection and 

punishment will improve compliance behaviour.”68 Traditionally, tax penalties were 

viewed through a simple “economic deterrence” lens: taxpayers are rational actors, 

they calculate whether to comply with their tax obligations based on the risk of getting 

caught and the penalty they might receive.69  

However, more recent behavioural research has informed us that taxpayers are not 

perfectly rational so that the simple economic deterrence model does not explain the 

high levels of “voluntary compliance” in tax systems such as Australia’s.70  

Why most taxpayers choose not to take their chances and evade tax when the odds 

of getting away with it may be in their favour has been dubbed the “tax compliance 

puzzle”.71 Deterrence factors such as penalties are merely one piece of the puzzle: 

Research has shown that non-compliance may be as a result of a deliberate 

decision by the taxpayer, or it may be unintentional. Further, there is a range of 

possible compliance outcomes driven by a variety of factors including 

demographic (including age, gender and level of education), personal 

(including attitudes, experiences, morale and financial circumstances) and 

                                            
 

66 OECD (2006) Tax Administration in OECD and Selected Non-OECD Countries: Comparative Information Series 
(2006) at Table 20.  https://www.oecd.org/ctp/consumption/CIS-2006.pdf  
67 UK Office of Tax Simplification (2014) ‘Tax Penalties: Final Report’ November 2014 at paragraph 1.7 
https://www.gov.uk/government/publications/tax-penalties  
68 OECD (2010) Forum on Tax Administration: Small/Medium Enterprise Compliance Subgroup, Information Note, 
Understanding and Influencing Taxpayers’ Compliance Behaviour, November 2010 at paragraph 37  
https://www.oecd.org/tax/administration/46274793.pdf  
69 Murphy, Kristina, ‘Enforcing tax compliance: to punish or persuade?’ Economic analysis and policy 38 (1), 113-
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aspects of the tax system itself (including tax rates, penalties, audit 

probabilities, enforcement strategies, complexity and costs of compliance). As 

many of these factors are not constant, it is to be expected that compliance 

behaviour can change over time and a compliant taxpayer one year may be 

non-compliant the next. 72 

It has been eloquently suggested that “tax compliance, like all human behaviour, is 

comprised of a mixture of ‘love’ and ‘fear’.”73 If taxpayers were only motivated by the 

fear of detection and application of penalties, it is posited that tax evasion levels would 

be significantly higher because the probability of audit is relatively low.74  However, 

low audit rates can be a misleading indication of the risk of detection in contemporary 

tax regimes where data matching and pre-filling (sometimes referred to as 

“information-return matching”) have in many ways taken their place.  

Drawing upon the significant amount of research into the deterrent effect of penalties, 

we are now able to differentiate between three categories of deterrence:  

(1) absolute general deterrence: the likelihood (perceived or real) that people will 

be punished for breaking the law;75 

(2) marginal general deterrence: by increasing the severity of penalties you 

discourage others from offending; and 

(3) specific deterrence: penalising an offender to stop them from re-offending. 

Absolute general deterrence has been proven to be effective from a number of 

historical events where an absence of law enforcement sparked an outbreak in 

unlawful behaviour: 

Perhaps the clearest instance of this was the police strike in Melbourne in 1923, 

which led to over one-third of the entire Victorian police force being sacked. 

Once news of the strike spread, mobs of thousands of people poured into the 

city centre and engaged in widespread property damage, looting of shops, and 

other acts of civil disobedience, including assaulting government officials and 

torching a tram. The civil disobedience lasted for two days, and was only 

quelled when the government enlisted thousands of citizens, including many 

ex-servicemen to act as ‘special’ law enforcement officers. This behaviour was 

in complete contrast to the normally law-abiding conduct of the citizens of 

Melbourne.76 
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As stated by Bagaric et al, “It would seem that there are many citizens who would 

readily break the law if they thought they could do so with impunity.”77 There is, 

therefore, some support for the principle of absolute general deterrence consisting of 

at least some level of tax penalties and their enforcement.  

The effectiveness of marginal general deterrence on taxpayers is unclear. The idea 

that potential offenders will be deterred if they see someone who is caught receive a 

severe sentence appeals to our intuition but it is not consistent with the thought 

process of potential offenders. In an Australian study, Devos found that:  

In the case of tax evaders, penalties were not something they contemplated or 

considered in their compliance decision, rather, their focus was on how to 

reduce their actual payment of tax.78 

A review of evidence on the impact of penalties on the compliance behaviour of 

taxpayers noted that “even when people contemplating [tax] evasion perceive the 

costs associated with civil and criminal prosecutions as high, those costs might be 

viewed as amassing far in the future”, quoting a UK government economist as follows: 

Tax evaders see immediate benefits whereas the costs which remain uncertain 

are unlikely to arise soon after the offence has been committed, if at all where 

the offence is not detected. This behaviour may be particularly visible in risk 

seekers who are more likely to discount future potential costs. This then implies 

that we would want to focus on catching evasion quickly and not rely on the fact 

that we can look back and deal with the consequences of evasion that has 

occurred in the past. 79 

Another factor that may limit the potential value of marginal general deterrence is the 

complexity of tax law: 

For penalties to deter noncompliance, taxpayers must understand the rules. 

The more complex the tax law has become, the less confidence we should 

place in the ability of penalties to deter their specific targets. 

… Because most taxpayers now outsource their tax compliance responsibilities 

to professionals, expectations for tax-penalty deterrence should likewise be 

scaled back.80 

In giving evidence before the recent parliamentary committee inquiry into penalties for 

white collar crime, Professor Bagaric summed up his view on the pitfalls of marginal 

general deterrence: 

Ninety-three per cent of criminologists around the world know that there is no 

correlation between the severity of the penalty and a reduction in crime. 

Common sense tells us that there is. We all think that people act rationally and 

                                            
 

77 Ibid at page 532 
78 Devos, K (2014) ‘Factors Influencing Individual Taxpayer Compliance Behaviour’ at page 305. 
79 Levi, Michael (2010) ‘Serious tax fraud and noncompliance: a review of evidence on the differential impact of 
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prudently when they are considering what actions to do next. We make the 

assumption that when people are about to commit a crime, whether it is an 

assault or a white-collar crime, that they sit back and reflect, 'If I do this, what 

is going to happen to me?' and that if the consequence is really bad—it could 

be jail for 10 years—they will not do it. It does not work. The empirical evidence 

shows that it does not work.81 

The effectiveness of specific deterrence has also been questioned. For “habitual 

evaders… deterrence does not seem to have any effect.”82 This statement was 

supported by a study83 into prosecution of non-lodgers of tax returns in Australia, 

where people who had been prosecuted previously, exhibited a propensity not to 

comply in response to a second prosecution. 

Most research indicates that increasing the probability of detection is a more effective 

way to increase compliance than imposing severe penalties.84 As Joel Slemrod has 

stated, expanded information reporting (i.e. pre-filling and data matching) provides the 

“biggest deterrence bang per buck.”85  

However, this does not mean that penalties are unimportant or should be abolished. 

The studies into absolute general deterrence indicate that a penalty and enforcement 

regime is necessary to prevent a portion of the community from thinking they can 

break the tax law with impunity. However, penalties that are perceived to be 

ineffective will result in little to no deterrent effect. 

 

5.2 Tax penalties as a signalling mechanism 

A second goal of tax penalties is their “signalling mechanism” to the community that 

non-compliant taxpayers will suffer consequences.86 The compliant taxpaying 

community may then be reassured that they operate on a level playing field. 

Taxpayers’ perceptions of fairness have consistently been found to impact their 

compliance behaviour.87 Maintaining a sense of fairness is crucial to embedding a 

                                            
 

81 Australian Parliament Senate Economics References Committee Report (2017) ‘Lifting the fear and suppressing 
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“social norm” that paying tax is the intrinsically “right” thing to do.88  However this social 

norm can be undermined where people see deliberate tax evaders “getting away with 

it”: 

“[H]onest taxpayers (i.e. presumably the majority of taxpayers) are concerned 

about others betraying the system and getting away with it… honest taxpayers 

could perceive it as unfair, and consider their sense of responsibility to be 

disrespected or ridiculed, when they see others violate the law, disregard civic 

duties, make their profit and go unpunished.”89 

The ATO acknowledges this in its Corporate Plan 2016-17 as one of seven strategic 

risks to the tax system.90 These are risks “that can ultimately affect the achievement 

of our mission and vision.”91 Risk 4 states: 

Risk 4: The community perceives the tax system as unfair and that we may not 

be aware of, or capable of, pursuing those who play the system or deliberately 

avoid their obligations.92 

The signalling value of penalties will likely only be effective where the penalties “fit the 

crime” (retributive justice) and are applied consistently, in an unbiased way, with a 

clear appeals process for review of decisions (procedural justice).93 It is also 

necessary that tax penalties perform the balancing act of being neither too severe nor 

too weak.94 

 

6. The hallmarks of effective tax penalties 

  
“Tax penalties, if necessary, have to be painful but not blind”  

Artur Swistak95 

 

Financial penalties have long been considered the most appropriate penalty for tax 

evasion for several reasons. They are speedy to impose (when imposed by the tax 
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authority rather than a court); certain; proportionate to the behaviour (where they are 

a percentage of the tax evaded); consistent; and memorable (everyone knows that 

fines apply although they may not know the finer details). Financial penalties also 

attack the driver of tax evasion – they reduce the evader’s wealth when building wealth 

was the evader’s goal. However, the penalty payments data demonstrates that 

financial penalties frequently are not paid and therefore are ineffective in penalising 

the evader. When non-payment of financial penalties becomes widespread, their 

effectiveness as a deterrent and signalling mechanism must be questioned. 

In a “perfect penalty world” a different penalty could be tailored to suit each evader’s 

individual circumstances. Each penalty would be applied at a consistent and 

proportionate level of severity according to the evader’s behaviour, in order to maintain 

the perception of fairness in the system. This is not realistic, however, there is scope 

for tax penalty regimes to have a wider variety of penalties that can be applied in 

different circumstances and that do not reach the level of criminal penalties 

(particularly jail). This is discussed further in Parts 8 and 9. In this Part, we examine 

the hallmarks of a successful penalty. 

Based on the literature, this paper proposes six hallmarks of effective tax penalties. 

Every penalty should be evaluated regularly, as this paper does for administrative 

financial penalties, to see whether there are any warning signs of ineffectiveness. A 

penalty should be:  

(1) proportionate or fair,  

(2) swift,  

(3) certain,  

(4) memorable,  

(5) cost effective and  

(6) incentivises and provides a pathway to re-integration of the offending taxpayer.  

Each of these is discussed in this section. 

 

6.1 Proportionate or fair  

Proportionality or fairness is arguably the most important hallmark of any penalty.  

Penalties should operate fairly, be seen to do so, and be proportionate to the 

degree of non-compliance.96 

A fair penalty regime is essential to the development of social norms that encourage 

taxpayers to voluntarily comply with their tax obligations. Penalties that are perceived 

to be disproportionate may undermine the community’s sense of fairness. Overly 

severe penalties “run the risk of alienating tax offenders from both the tax system and 

the authority enforcing the law, which in turn can have a negative long-term effect on 
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their compliance behaviour.”97 Penalties seen as too “soft” will not work as an effective 

signalling mechanism to the broader community:  

A weak sanctioning system can result in less community co-operation than no 

sanctioning system and can decrease compliance expectations.98  

As community attitudes change over time so too can concepts of what is fair and unfair. 

To gauge community attitudes to penalty levels, we could survey the community every 

few years. Unfortunately, many surveys that ask about the fairness of penalties, only 

refer to the maximum penalties available for the offence. As this paper has 

demonstrated, the effective penalties can be far removed from the maximum penalty 

levels. Surveys should refer to average actual penalty rates as well as maximum 

penalties.  

Bagaric argues that penalties need to exact a level of pain on the tax evader that is 

proportionate to the offending: 

… people need to understand that if they are caught there needs to be a 

hardship and unpleasantness that is going to be associated with that. But the 

unpleasantness does not have to be something that is going to damage the 

taxpayer even more by five years imprisonment… The unpleasantness just 

needs to be something that the person would seek to avoid. It does not have to 

be grotesquely over the top compared to the level of harm of their crime.99 

For example, jailing serious tax offenders may be seen as proportionate to the crime, 

but it will also mean that the taxpayer is unable to earn any income whilst in jail and in 

all likelihood will reduce their earning capacity for the remainder of their life, 

undermining both their own economic well being and tax collections. Such penalties 

may be justified in some cases, but it is important to take a longer term view and try 

not to “cut off the nose to spite the face.” 

 

6.2 Swift 

There is an old saying that “justice delayed is justice denied” or a modern twist is 

“justice delayed is justice discounted.”100 As discussed in Part 5 of this paper, one 

reason why potential tax evaders are not deterred by penalties (marginal general 

deterrence) is because of the significant delay between the offending and the potential 

punishment. Enhanced detection methods can help reduce this delay, but if it takes a 

significant amount of time for penalties to be imposed, this can undermine their 
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perceived effectiveness. In general, the more severe a sanction is, the less frequently 

it can be administered, reducing the amount of egregious behaviour that can be 

targeted by compliance actions.101  

This is illustrated in Table 7 above, indicating an average of only 40 criminal 

prosecutions per year in Australia for serious tax offences. Often these criminal cases 

relate to offending which occurred many years before the trial, and may involve lengthy 

jury trials. Delay in prosecuting tax offenders also counts as a “powerful mitigating 

factor”102 at sentencing, thereby reducing the penalty imposed.  

 

6.3 Certain 

Certainty is considered to be a fundamental element of the rule of law, so that “laws 

should be framed to offer certainty in both gains and penalties”.103 The certainty of 

penalties is inextricably linked with the certainty of detection. However, penalties 

themselves can be uncertain, for example where they rely on a discretion that is rarely 

exercised. Serious criminal penalties can be uncertain for a number of reasons 

including: the discretionary decision on whether to refer the matter for criminal 

investigation, the discretionary decision of the prosecutor on whether to press charges, 

the discretionary (and often unpredictable) decision of the jury on whether the charges 

have been proven beyond a reasonable doubt and the discretionary sentencing 

decision of the judge. By contrast, administrative penalties that arise automatically by 

law upon the Commissioner’s decision as to the behaviour are far more certain – 

although there remains a discretionary power of remission.   

 

6.4 Memorable or Highly Visible Enforcement 

Andrew Rodrigues has stated: 

The perceived threat is often more important than the actual threat. Memorable 

penalties and highly visible enforcement can often achieve greater deterrence 

than simply increasing the amount of the penalty.104 

Regulatory authorities are becoming more sophisticated in how they use the media to 

communicate their enforcement action. The ATO regularly gets headlines for 

“crackdowns” on behaviour. However, this does not necessarily translate to 

understanding of the penalties that apply for tax non-compliance. As discussed in Part 

4 above, widespread use of tax agents combined with complex tax laws may have 

resulted in most Australian taxpayers having little real direct awareness of tax 

penalties. Research commissioned by the ATO found that while awareness that the 
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ATO will penalise non-compliance is high, there is very little awareness of how much 

the penalties are, how they are worked out, nor when they are applied. 105  

For some taxpayers, the research shows that just knowing penalties existed was 

enough to influence their desire to comply, without requiring detailed knowledge. For 

those taxpayers who are disengaged from the tax system, it is important that they do 

understand the penalties that apply for deliberate tax evasion. Where penalties are not 

memorable and are not well understood, the tax authority is failing to maximise the 

deterrent effect of its penalty regime. Publicity may be difficult to achieve, as tax 

secrecy provisions prevent detailed reporting of most penalties levied on taxpayers.  

6.5 Cost effective 

It is difficult to measure the total costs involved in administering penalties, particularly 

when the courts are involved, but it is clear that administrative penalties are far more 

cost effective than criminal penalties. There is not scope in this paper to examine the 

cost of criminal tax enforcement in detail. However, if the cost of penalising tax non-

compliers is greater than the amount of tax evaded, questions need to be asked about 

that penalty’s cost effectiveness – particularly because the purported impact of 

marginal general deterrence is doubtful. For example, the Productivity Commission 

notes that it costs $103,295 to keep a person in jail per year in Australia.106 The costs 

of complex criminal trials for serious tax offences are also significant.  

 

6.6 Incentivises and provides a pathway to re-integration 

The overall goal of the tax authority is willing compliance and engagement in a system 

with which it is easy to comply. An ideal tax penalty will provide some kind of incentive 

or pathway for the penalised taxpayer to re-engage with the tax system. All penalties 

run the risk of stigmatising those being penalised and pushing them further away from 

voluntarily complying with their tax obligations, particularly when the person being 

penalised feels they have been treated unfairly.  

While a tax authority will not always be able to convince the taxpayer being penalised 

of the fairness of the penalty, it can help if the penalty signals to the taxpayer that they 

will be forgiven once they have complied with the penalty. For example some penalties 

may be designed to allow for “pardons” to be issued by the tax authority, or fulfilment 

of the penalty may be the first step on the path to successful re-integration into the tax 

system. Few tax penalties in existence today fulfil this hallmark.  
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7. A lesson from Australian tax history on the community’s 

perception of tax evaders 
 

“…nothing makes fair-minded Australians angrier than having to pay more tax as a 

result  of someone else not paying the tax that they are supposed to pay.”  

Kelly O’Dwyer, Minister for Revenue and Financial Services107 

 

The Australian tax system has witnessed how quickly confidence in the integrity of the 

tax system can evaporate when the community perceives tax evaders to be “getting 

away with it.” The late 1970’s and early 1980’s saw the rise of mass-marketed 

“identikit” schemes of tax avoidance and evasion, which were entered into by 

thousands of Australian taxpayers. Companies were stripped of their assets and 

profits before tax was assessed or due, and company ownership was then transferred 

to someone of limited means who was unable to pay the debt to the ATO. These 

schemes came to be known as “bottom of the harbour” schemes and that phrase has 

been synonymous with tax evasion in Australia ever since: 

The tax schemes are jokingly referred to as Bottom of the Harbour Pty Ltd, by 

members of the Sydney tax avoidance fraternity, as many of the documents 

have gone to a watery grave. As one, industry participant quipped: ‘There is a 

reef somewhere between Circular Quay and Manly which comprises suitcases 

full of company records’.108 

At the time, the ATO faced a perfect storm of circumstances which contributed to it 

losing, to some extent, the trust of the community that the tax system was being 

administered fairly and evaders were being punished.   

The first circumstance was the way in which the public found out about the bottom of 

the harbour schemes. It was primarily through a combination of media investigations, 

a Royal Commission into suspected criminal activities by a prominent union109 and a 

detailed report110 prepared for the Victorian government which named hundreds of 

companies that had had their profits stripped. As noted by former Commissioner of 

Taxation, Trevor Boucher, in his excellent history of these schemes: 

The public was outraged. While much had been on the public record about 

bottom of the harbour schemes before then, the naming of over 900 company 

names by the Victorian inspectors brought a sense of appalled realism that had 

not previously existed. Media searches at the Companies Office were able to 
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fit the names of vendor shareholders to the stripped companies. People in 

public life were identified.111 

The ATO was widely viewed as being on the back foot, even though it had been 

investigating these arrangements for years and had referred a number of matters for 

criminal prosecution.  

The second circumstance was that the tax assessment, recovery and penalty regimes 

in existence at the time were considered to be ineffective – not only by the community 

but also by the ATO, the government and of course, the evaders themselves. Then 

Commissioner of Taxation, Bill O’Reilly, acknowledged these inadequacies in a Minute 

to the then-Treasurer John Howard: 

I also mention that we are becoming increasingly concerned about practices 

whereby companies that have a tax liability are stripped of assets so that there 

is nothing left to meet tax assessments or to pay amounts of PAYE deductions, 

deducted from employees’ pay. There is no readily apparent solution to this 

problem.112 

Even where assessments could be issued, the ATO had little chance of collecting the 

outstanding tax and penalties because of the design of the tax schemes, which were 

intended to keep the profits and assets out of reach of creditors such as the ATO. The 

ATO was even thwarted in its attempt to recoup tax that had already been deducted 

by the companies from employees’ salaries.  

Attempts to apply criminal penalties to the most egregious cases and send a strong 

message to the community failed for a number of reasons. As the Costigan 

Commission would later reveal, whilst the ATO had referred a number of cases for 

criminal prosecution, it was found that the Deputy Crown Solicitor’s Office in Perth had 

“failed grossly in its duty to assist the Australian Taxation Office in the arrest of the 

fraud”113 by its bungling of what should have been a landmark prosecution. The only 

criminal charge of any seriousness that could be applied to these arrangements up 

until 1980 was that of “conspiracy to defraud”.114 However, some considered it to be 

unduly cumbersome for application to bottom of the harbour schemes, where the new 

or dummy owners of the company who were left with the debts would often have little 

knowledge of what was occurring. The Australian Crown Solicitor noted of the 

adequacy of the law of conspiracy to combat the bottom of the harbour schemes: 

I think it is an insufficient response in the same way as I would think that the 

commissioning of a labourer with a wheelbarrow is an insufficient response to 

the task of removing Capitol Hill. He may ultimately achieve the end result but 

it will take him a long time.115  

                                            
 

111 Boucher, T ‘Blatant, Artificial and Contrived: tax schemes of the 70s and 80s’, 1st ed, 2010, at page 200 
112 Ibid at page 209 
113 Boucher at page 240 
114 Section 86 of the Crimes Act 1914 
115 Crown Solicitor Brian O’Donovan, 13 September 1982, in Boucher at page 246 
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New and more targeted criminal offences were introduced in 1980116 and 1984.117 

However, these offences did not apply retrospectively. Ultimately, 28 criminal 

convictions118 were obtained, but it took many years for these to be completed (the 

last in 1992) and the damage had already been done.   

The third circumstance which contributed to the perfect storm was how the bottom of 

the harbour schemes appeared to justify the fears of many in the community that 

certain groups of people always find ways to evade tax – and always get away with it. 

As the media and government reports revealed, the bottom of the harbour schemes 

had attracted thousands of participants from all walks of life, but the majority of interest 

was focused on three groups: wealthy businesspeople, criminals, and unethical 

professionals from the accounting, legal and insolvency sectors. As Royal 

Commissioner Costigan would go on to state in his Third Report in 1981, the schemes 

had “attracted the attention of intelligent but less than honest members of the 

community.”119 

The overall impact on Australia’s tax system of this perfect storm of events that was 

the bottom of the harbour scandal is impossible to know. Some of the impacts can be 

clearly measured such as the 7,000 profit stripping company schemes in which up to 

$1 billion in tax was evaded.120The introduction of enhanced anti-avoidance provisions 

and more targeted criminal penalties were also consequences of these events. It is 

more difficult to measure the damage to the perception that Australia’s tax system was 

being administered fairly and that those deliberately evading tax were being punished. 

The ATO was not the only stakeholder at fault but as the administrator it bore the brunt 

of the criticism:  

[The] Australian Taxation Office… has had its competence and even its integrity 

called into question.121 

 

The tax evasion schemes of the 70s and 80s were unprecedented in both their scope 

and their negative impact on the perception of fairness in the tax system. 122 It had 

taken more than half a century for these types of schemes to rear their head in 

Australia, but it took less than a decade for the next ones to arrive. By the 1990s 

around 65,000123 Australians were participating in mass-marketed “tax effective 

                                            
 

116 Crimes (Taxation Offences) Act 1980 
117 Section 29D of the Crimes Act 1914: defrauding the Commonwealth 
118 Boucher at page 262 
119 Costigan Commission, Third Report, 18 December 1981 in Boucher at page 223 
120  ATO Annual Report, 1986-87 stated that these schemes involved around 6,688 companies and tax evasion 
between $500m and $1,000m. Also see ‘Thinking about Tax Avoidance’ (1993) 43 Australian Institute of 

Criminology: trends  & issues in crime and criminal justice 
http://www.aic.gov.au/media_library/publications/tandi_pdf/tandi043.pdf  
121 Article from the Australian Financial Review dated 4 June 1982, ‘Howard faces test of his anti-avoidance zeal’,  
quoted in Boucher at page 227 
122 For a more detailed history see e.g. Fullarton, Alexander (2008) ‘Tax Evasion, Tax Avoidance and Tax Planning 
in Australia: The participation in mass-marketed tax avoidance schemes in the Pilbara region of Western Australia 
in the 1990s’ (November 19, 2008) https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2895653  
123 Senate Economics References Committee ‘Inquiry into Mass Marketed Tax Effective Schemes and Investor 
Protection’ Interim Report, June 2001, at paragraph 1.1. 
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schemes”, claiming billions of dollars124 in non-allowable deductions. These mass 

marketed schemes were less aggressive than the bottom of the harbour schemes,125 

but one wonders whether the scandals of the 70s and 80s had any resonance for the 

people who were enticed to sign up for them. Arie Frieberg has posited that there was 

indeed an “increased willingness of the community to participate in tax avoidance.”126 

It is likely that to some extent the bottom of the harbour scandal helped prise open the 

floodgates to a procession of tax avoidance and evasion practices that have since 

become much more common in Australia. 

Governments have sought to address this challenge in a procession of taskforces 

including Project Wickenby127 (offshore tax evasion), the Trusts Taskforce,128 the 

Phoenix Taskforce,129 the Serious Financial Crime Taskforce130 and the Black 

Economy Taskforce.131 Whilst these taskforces have undoubtedly had a significant 

compliance impact, often resulting in large numbers of audits, liabilities raised and 

even criminal convictions, perhaps one inevitable drawback has been the attention 

they draw to the tax evasion practices they are trying to stamp out. Observers may be 

deterred from participating in these schemes as a result of the enforcement effort but 

the succession of taskforces could also reinforce the belief that tax evasion practices 

continue to be rife in the community. Michael Andrew, Chair of the Black Economy 

Taskforce was quoted as saying that some Australians view taking cash-only 

payments and not declaring them as “almost a national sport” and that “it’s going to 

take a significant amount of work to turn around societal attitudes.”132 

The impact of arguably Australia’s most successful tax related taskforce, Project 

Wickenby, provides an excellent insight into the size of this challenge to “turn around 

societal attitudes.” In its attempt to make Australia unattractive for offshore tax evasion 

and curtail the growing use of secrecy havens, it conducted over 4,500 audits and 

reviews into taxpayers involved in these arrangements, and raised more than $2.2 

billion in tax liabilities.133 A record number of people (nearly 50) were convicted of 

serious tax offences, the most severe jail sentence being nearly 9 years for one of the 

lead promoters.134 Project Wickenby undoubtedly set a new standard for cracking 

                                            
 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Completed_inquiries/2002-
04/massmark/index  
124 Senate Economics References Committee ‘Inquiry into Mass Marketed Tax Effective Schemes and Investor 
Protection’ Final Report, February 2002, at paragraph 1.17. 
125 See e.g. Braithwaite, J, Markets in Vice; Markets in Virtue (2005) 37 at 38,  
126 Freiberg, A ‘Ripples from the Bottom of the Harbour: Some Social Ramifications of Taxation Fraud’ (1998) 12 
Criminal Law Journal 136 
127 See https://www.ato.gov.au/General/The-fight-against-tax-crime/News-and-results/Project-Wickenby-has-
delivered/  
128 See https://www.ato.gov.au/general/trusts/in-detail/compliance/trusts-taskforce/  
129 See https://www.ato.gov.au/General/The-fight-against-tax-crime/Our-focus/Illegal-phoenix-activity/Phoenix-
Taskforce/  
130 * 
131 * 
132 Michael Andrew, Board of Tax Chairman and head of the Black Economy Taskforce as quoted in The Age 
article dated 5 April 2017 ‘Federal budget to tackle illegal cash economy costing up to $15b in lost revenue’ 
http://www.theage.com.au/business/the-economy/federal-budget-to-tackle-illegal-cash-economy-costing-up-to-
15b-in-lost-revenue-20170404-gvdfkr.html  
133 https://www.ato.gov.au/General/The-fight-against-tax-crime/News-and-results/Project-Wickenby-has-
delivered/  
134 Agius v R [2015] NSWCCA 200 (5 August 2015)  
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down on tax evasion. However for all its successes and landmark achievements in 

cross-agency co-operation, a review of Project Wickenby by the Australian National 

Audit Office (ANAO) noted tellingly that less than a quarter of all liabilities raised were 

collected.135 This is consistent with the penalty payments data and tax payment rates 

presented in this paper. 

Perhaps more importantly, the ANAO observed that only “52 per cent of respondents 

to the ATO’s most recent Community Perceptions Survey in 2009… considered the 

ATO was effective in stopping people and businesses using international secrecy 

havens to avoid paying tax.”136 Nearing the end of Project Wickenby and with far more 

“runs on the board” in terms of compliance outcomes – including high profile criminal 

convictions, a Community Perceptions Survey in 2013 showed how difficult it can be 

to change peoples’ perceptions in this regard. Only 46% of respondents agreed that 

there were enough deterrents in place to stop people cheating the system, and only 

49% considered the ATO to be effective in stopping offshore tax evasion.137 It seems 

that Project Wickenby had not been successful in improving community perception 

about the ATOs effectiveness in stopping offshore tax evasion, indeed the 

community’s perceptions had even worsened slightly.  

More recent events, in particular about offshore tax evasion, seem to have been 

influential in this community perception. The ATO offshore voluntary disclosure 

initiative of 2014, ”Project DO IT (Disclosure Offshore Income Today)”, resulted in over 

5,000 taxpayers coming forward to declare more than $5.4 billion in previously 

undisclosed offshore assets.138 Successive leaks of tax data from secrecy havens 

such as the “Liechtenstein LGT disc”, “Panama Papers” and “Credit Suisse leaks” 

have all implicated Australians in continuing to hide assets from the ATO, suggesting 

that the Australian community was right to doubt the effectiveness of Australia’s tax 

penalty regime to deter offshore tax evasion.   

  

                                            
 

135 Australian National Audit Office, ‘Administration of Project Wickenby’ report 2012. 
https://www.anao.gov.au/work/performance-audit/administration-project-wickenby at paragraph 52 
136 Ibid at paragraph 18 
137 ATO Community Perceptions Survey June 2013 Report – see questions 81, 82 and 102. 
https://www.ato.gov.au/uploadedFiles/Content/CR/downloads/CPS%20June%202013.pdf 
138 Australian Parliament Senate Economics References Committee (2016) ‘Corporate Tax Avoidance - Part 2 
Gaming the System’ April 2016 at paragraph 1.18 
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Corporate_Tax_Avoidance/Repo
rt_part_2  
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8. Improving the effectiveness of Australia’s tax penalty regime 
 

“A system is only as effective as your level of commitment to it.” 

Audrey Moralez139 

 

8.1 Improve collection rates for recklessness and intentional disregard penalties  

The most obvious way to improve the effectiveness of the existing penalty regime 

would be to take immediate steps to collect more penalties. This is, of course, no 

simple task, given the amount of resources already dedicated to collecting tax debt. It 

is essential to understand the reasons for non-payment of penalties. The data 

presented in this paper tells us that there is a problem, but it does not tell us “why”. 

Further research is warranted to uncover the most common reasons for non-payment, 

including selecting a sample of cases to review.  

In the meantime, we can draw on findings from existing research to recommend how 

the ATO might be able to increase penalty collection rates going forward. In their 

landmark paper on the US “collection gap”, Ross and Pritikin listed five “root causes” 

of government agencies’ unwillingness or inability to collect fines and penalties: 

A) Insufficient resources dedicated to collecting penalties, 

B) A lack of incentives for agency staff to vigorously pursue collections,  

C) Institutional incentives – agencies may be unwilling to admit their 

ineffectiveness in collecting debt, and government may be unwilling to increase 

funding until “the agency can establish its ability to collect effectively”. In other 

words, a “a chicken-and-egg conundrum”, 

D) Agency capture – where the government agency “comes to be dominated by 

personnel formerly employed by firms in the industry the agency is regulating” 

and goes easy on fine enforcement, 

E) Confusion and blame-shifting – at an agency and individual officer level. 140 

This author suggests that the above “root causes” are not serious issues in the 

Australian tax authority, in particular causes (A), (D) and (E). The ATO has 

recognised the significant level of tax debt outstanding in recent years and has 

invested significant resources in tax debt management, recognising this as a 

priority issue.141 There is significant scrutiny of ATO activities, including debt 

collection, so it is argued that there is little likelihood of “agency capture”. 

Specifically, there have been a number of external reviews into ATO management 

of tax debt. 142 Combined with internal change in the ATO, these have led to some 

                                            
 

139 http://audreymoralez.com/system-effective-level-commitment/  
140 Ross and Pritikin (2010) pages 496 – 507 
141 ATO Corporate Plan 2015-19 at page 9 https://www.ato.gov.au/uploadedFiles/Content/CR/downloads/ATO-
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142 Inspector-General of Taxation (2015) ‘Debt Collection’ July 2015 http://igt.gov.au/publications/reports-of-
reviews/atos-approach-to-debt-collection/ 
Australian National Audit Office (2012) ‘The Engagement of External Debt Collection Agencies’  
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improvements in the debt collection figures as noted in the ATO Annual Report 

2015-16: 

Over the year to 30 June 2016, the collectable debt owed by individuals fell by 

8.2% while the number of cases of collectable debt fell by 11.4% … 

This reflects our program to reduce the level and incidence of outstanding tax 

debt through early intervention, such as SMS reminders to habitual late-payers, 

and extending the options available to taxpayers to set up and commit to 

payment plans online.143 

 

These and other initiatives have had a positive impact on controlling the rise in 

collectable debt. However, the data presented in this paper demonstrates that 

collection of penalties remains a problem, and identifies a trend of decreasing 

collection of intentional disregard penalties (see Table 11 and Figure 4).  

There may, however, be a lack of incentives for agency staff to vigorously pursue 

penalty collection, being Reason (B) of Ross and Pritikin. The ATO does not provide 

financial incentives to its staff for increased debt collection, due to concerns that such 

incentives could raise the potential for conflicts of interest from staff tasked with 

collecting debt. This was noted by the Inspector-General of Taxation: 

There is a difficult balance to strike between recovering tax debt efficiently and 

minimising risk to government revenue on the one hand and providing 

appropriate financial accommodation to the taxpayer on the other 

… Indeed, some commentators have suggested that enforcement strategies 

that elicit feelings of resentment towards compliance and towards authority may 

lead to subsequent non-compliance. 144 

There appears to be particular sensitivity among the media and external observers to 

the issue of incentivising officers tasked with collecting tax debt. This can be seen in 

media articles in late 2016 in relation to reports that External Debt Collection Agencies, 

who had been hired by the ATO for some routine debt collection activities, were paying 

their staff incentives to collect tax debt. 145 A number of unions were critical of the ATO 

for allowing the private debt collectors to incentivise their staff, although the ATO noted 

that it only pays private debt collectors a flat fee and cannot control the structure of the 

debt collectors’ businesses. Given this hostile environment, any proposal to provide 

incentives to ATO officers for increased collection would be unlikely to eventuate in 

relation to tax penalty collections.  

The remaining reason, (C), proffered by Ross and Pritikin for inadequate penalty 

collection stems from agencies’ unwillingness to acknowledge their ineffectiveness in 

the collection of penalties. This research project is a sign of the ATOs willingness to 

                                            
 

143 ATO Annual Report 2015-16 page 19 
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investigate, understand and acknowledge this issue. Publication of the new penalty 

payments data could help to focus attention on this issue, and increase the likelihood 

of action being taken, or reform being implemented, to improve the low penalty 

payment rates. The new data provides a method for measuring this problem, and ‘what 

gets measured gets managed.’  

Another strategy to improve penalty payment rates may be to give the Commissioner 

enhanced debt collection powers. However, the Commissioner already has at his 

disposal extensive powers for the recovery of tax debt including: 

 payment by instalments (payment arrangements); 

 garnishee notices; 

 DPNs [Director Penalty Notices]; 

 freezing orders (also known as Mareva injunctions); 

 DPOs [Departure Prohibition Orders]; 

 security; 

 offsetting credits with debits; and 

 insolvency action. 146 

 

Taxpayers penalised with intentional disregard or recklessness penalties are very 

likely be subjected to the debt collection powers listed above, where relevant and 

appropriate.  

The Australian Government has initiated an extension of powers in its December 2016 

announcement that it will  allow the ATO to disclose certain tax debtor’s information to 

credit reporting bureaus. The goal is to incentivise taxpayers to pay their tax debts, so 

as to prevent a negative effect on their credit record. The Government announced 

The Government is also enhancing the integrity of the tax system by allowing 

the ATO to disclose to credit reporting bureaus the tax debt information of 

businesses who have not effectively engaged with the ATO to manage these 

debts. Businesses that do not pay their tax gain an unfair competitive and 

financial advantage over those that do. 

… From 1 July 2017, the Government will allow the Australian Taxation Office 

(ATO) to disclose to Credit Reporting Bureaus the tax debt information of 

businesses that have not effectively engaged with the ATO to manage these 

debts. The ATO does not currently provide this information.  

This measure will initially only apply to businesses with Australian Business 

Numbers and tax debt of more than $10,000 that is at least 90 days overdue. 

147 
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147 Australian Government Mid-Year Economic and Fiscal Outlook (2016-17) December 2016 at page 113  
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It is likely that many of the companies that have incurred recklessness or intentional 

disregard penalties, will be impacted by this measure which may help to increase their 

penalty payments. However, as noted in section 4.4 above, a portion of these 

companies will have no assets and will simply be wound up without paying their debts.  

A limitation is that the new measure does not apply to individuals, even those who 

have incurred recklessness or intentional disregard penalties, have debts over 

$10,000 outstanding and have not engaged with the ATO. Individuals account for 97% 

of the taxpayers who incur recklessness penalties, and 81%  of those who incur 

intentional disregard penalties. It seems plausible that authorising the ATO to disclose 

individual tax debts to the credit reporting bureaus, where appropriate, would provide 

these individuals  with an extra incentive to engage with the ATO and enter into a 

payment plan to avoid this reporting taking place. There is, arguably, more justification 

for individual taxpayers who have incurred recklessness or intentional disregard 

penalties to be subject to this new measure than there is for companies that have not 

incurred any penalties but have outstanding tax debts because they are simply 

struggling to stay afloat.  

 

8.2 Require taxpayers who have been penalised for recklessness or intentional 

disregard to lodge future returns through a tax agent 

Tax agents play an important role in safeguarding the tax system from abuse. The 

evidence presented in this paper suggests that false and misleading statements are 

less likely to be made by taxpayers in their returns when lodged through tax agents 

(see Table 10 and Figure 3). . The higher the level of taxpayer culpability, the lower 

the use of tax agents. Whilst 78% of the total Australian taxpayer population uses a 

tax agent to lodge their returns, only 26% of taxpayers who receive recklessness 

penalties lodge through a tax agent. The rates of tax agent use for taxpayers penalised 

with intentional disregard penalties are even lower, with 7% for individuals and a 

striking 0% for companies.  

Tax agents are required to comply with the Tax Agent Services Act 2009 and their 

Code of Professional Conduct.148  There are a number of obligations placed on tax 

agents which are likely to have the effect of them curbing any clearly reckless or 

intentional disregard statements that their clients may make in their returns were it not 

for the tax agent. For example, tax agents must take reasonable care in ascertaining 

their client’s state of affairs, to the extent relevant to a statement being made in the 

return being lodged: 

… if the information supplied by a client seems implausible or inconsistent with 

a previous pattern of claim or statement, further enquiries would be required. 

 

Again, whilst there is no requirement to audit, examine or review books and 

records or other source documents supplied by a client, a tax agent or BAS 
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agent does not discharge their responsibility in such a case by simply accepting 

what they have been told. 149 

It is possible that taxpayers who are intending to make false or misleading statements 

in their tax returns will be less likely to engage a tax agent in order to minimise the 

amount of scrutiny of their return. 

It is recommended that the ATO consider engaging with the Tax Practitioners Board 

and recognised professionals, to discuss how tax agents may be able to play a role in 

protecting the tax system from repeat offenders. The ATO could mandate, or at least, 

encourage, use of a tax agent by all taxpayers who have been penalised for false or 

misleading statements due to recklessness or intentional disregard. The ATO could 

also place a “stopper” on these taxpayers’ accounts to prevent refunds from being 

issued unless the return is lodged through a tax agent For companies that have 

incurred these penalties, the requirement could apply to the directors of these 

companies for the existing company – should it not be wound up – and for any other 

existing or future private companies in which they hold an official position such as 

director or secretary.  

This step could mitigate the risk of repeat offending in future and may help to re-

integrate disengaged taxpayers back into the tax system..  

 

8.3 Increase summary criminal prosecutions for false and misleading 

statements by amending a legislative barrier  

The overwhelming majority of summary tax prosecutions relate to failure to lodge 

returns. Summary criminal prosecutions for false and misleading statements make up 

just over 1% of all tax summary prosecutions from 2011-12 to 2015-16 (Appendix 

Table 16 - Summary prosecutions for false and misleading statement offences).  

There are a number of reasons for the very low number of summary prosecutions for 

false or misleading statements. These include that it is much more difficult to prove 

(beyond reasonable doubt) that a taxpayer intentionally made a false or misleading 

statement on their tax return than it is to prove (beyond reasonable doubt) that they 

failed to lodge their return despite repeated requests. Summary prosecutions for 

failure to lodge do not require an audit to have occurred beforehand, whereas 

summary prosecutions for false and misleading statement will normally require an 

audit to establish the tax liability and Commissioner’s view of the culpability of the 

offender.  

Another possible reason is the effect of section 8ZE of TAA53, which could be 

operating as a barrier for auditors to refer suspected false and misleading statement 

matters for criminal prosecution.  

Section 8ZE is a provision designed to ensure that taxpayers are not liable to both 

administrative penalties and criminal penalties for the same action. This concept is 

usually referred to as “double punishment” although a parliamentary committee report 
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on this provision called it “double jeopardy” and discussed the policy intent behind the 

provision:  

Double jeopardy refers to the circumstances in which a person may be 

penalised for the same offence more than once. In the area of taxation law, the 

double jeopardy occurrence is considered to occur if a person who is required 

to pay an amount of penalty tax, does so, but is then prosecuted for the same 

offence. By virtue of s8ZE(2) of the Taxation Administration Act 1953, in such 

cases the penalties paid by the taxpayer are required to be refunded. 150 

Avoiding double punishment would appear to be sound policy. However, section 8ZE 

goes beyond simply refunding penalties already paid by taxpayers who are subject to 

criminal prosecution. The section provides that once a criminal prosecution is 

launched, the taxpayer is no longer liable to pay the administrative penalty. The 

administrative penalty cannot be re-imposed even where the criminal prosecution is 

withdrawn or the charges dismissed. Where the criminal prosecution is unsuccessful, 

the taxpayer effectively wins twice because they no longer have the administrative 

penalty hanging over their head. If the taxpayer is found guilty, then criminal penalties 

will apply which can fill the void left by the withdrawal of the administrative penalty, 

including a penalty up to 2 or 3 times the tax shortfall.151 

Section 8ZE, in seeking to protect taxpayers from double punishment, has two 

unintended consequences. First, it can act as a deterrent for ATO auditors to refer 

matters for criminal prosecution because, should criminal charges later be laid, the 

auditor will have to withdraw the administrative penalty they have imposed. Secondly, 

in cases where criminal prosecutions commence, it can create a perverse incentive 

for some proceedings to continue even when they shouldn’t because withdrawing the 

prosecution will result in no penalty being imposed.  

ATO auditors may be less likely to refer their matter for prosecution because of the 

uncertain outcome of any future criminal proceedings. The auditor may consider that 

any penalty is better than no penalty at all. The counter-argument to this could be that, 

as indicated in this paper, deliberate tax evaders are unlikely to pay their administrative 

penalties, so the auditor risks little in referring the matter for criminal prosecution. 

However, the prospect of non-payment of penalty is not always clear at the time 

penalty assessments are issued and may not become apparent until many months 

later, by which time the auditor will presumably have moved on to their next matter.   

The second consequence, which can work against taxpayers’ interests, was noted in 

a review into the effectiveness of prosecutions for failure to lodge tax returns:  

The primary policy implication is around section 8ZE and the anomaly created 

by the obligatory waiving of late lodgment penalties once a summons has been 

issued. In the current situation, taxpayers who receive a summons and then 

lodge are still prosecuted because they will otherwise escape any financial 

penalty. Taxpayers who lodge their returns should be de-escalated down the 

                                            
 

150  Joint Committee of Public Accounts (1993) ‘An Assessment of Tax’, Report 326, 1993 at paragraph 12.43 
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pyramid rather than up to prosecution. Prosecuting when a taxpayer is 

cooperating is contrary to the responsive philosophy of the compliance model. 

This needs to be addressed either by legislative amendment or by pursuing 

alternatives, such as seeking a penalty under section 161. 152 

This review related to failure to lodge tax returns. In the parliamentary committee 

report noted above, the committee was clearly focussed on protecting taxpayers who 

had paid their administrative penalty from also being hit with an additional criminal fine 

(although no statistics of how often this had occurred nor relevant case examples 

demonstrating injustice or unfairness were included in the committee’s report). Whilst 

this was a noble aim, it is posited that the cure that is section 8ZE could in some ways 

be considered to be worse than the disease.  

It is also arguable that section 8ZE is redundant. There is a fundamental common law 

principle against double jeopardy. Where administrative penalties have been imposed, 

judges are entitled to take this into account in sentencing offenders following a 

successful criminal prosecution.153 It will of course help the tax offender more when 

they have paid the penalty.154  

The penalty data in this paper demonstrates that even exacting single punishment on 

deliberate tax evaders can be difficult. Consideration could be given to repealing or 

amending section 8ZE to remove this barrier which likely inhibits the effective use of 

criminal penalties for false and misleading statements.  

 

8.4 Use alternative penalties for companies that intentionally disregard the law 

The data presented in this paper suggests that administrative penalties are ineffective 

in relation to companies that intentionally disregard the tax law. Just over three 

quarters of companies that incur an intentional disregard penalty pay zero penalty. For 

these taxpayers, the corporate veil is an effective shield from the administrative tax 

penalty regime. Moreover, given the extremely low number of companies (on average, 

only 16 per year) that are found to have intentionally disregarded the tax law, it is also 

likely that the corporate veil and the low prospect for debt recovery from such 

companies, deters the ATO from auditing these companies due to the minimal return 

on investment. Where the mischief happened a number of years ago and the company 

has already been deregistered, auditing would be even less likely to occur due to the 

extra costs of having to apply to reinstate the company.  

For the controllers of these companies, the best option is to wind up the penalised 

company and start a new one. This is also the safer course of action given the prospect 

of being charged with trading while insolvent. The costs involved in winding up an 

insolvent company (including appointing a voluntary administrator) could be as low as 

                                            
 

152 Williams, Robert (2001) ‘Prosecuting Non-Lodgers: To Persuade or Punish?’ July 2001, Australian National 
University, Centre for Tax System Integrity, Working Paper No. 12, July 2001   https://openresearch-
repository.anu.edu.au/handle/1885/41630  
153 R v Ida Ronen [2006] NSWCCA 123  http://www.austlii.edu.au/au/cases/nsw/NSWCCA/2006/123.html  
154 Compare R v Paterson [2006] SADC 86 at para 49-50  http://www.austlii.edu.au/cgi-

bin/sinodisp/au/cases/sa/SADC/2006/86.html  
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a few thousand dollars and the cost to incorporate a new company is currently $469.155 

This can be contrasted with the average intentional disregard penalty of over $600,000 

and the median penalty of $140,000.  

The only way to effectively penalise a company that does not have sufficient funds to 

pay its intentional disregard penalty (or the prospect of obtaining funds in the future) 

is to penalise the people responsible for using the company to evade the tax law. To 

do this, it is necessary to “pierce the corporate veil”. The people responsible will usually 

be the company directors or, if dummy directors were used, shadow directors. A 

number of penalties are available under the existing framework; these penalties are 

likely being under-utilised given the very low number of companies being penalised 

for intentional disregard each year.  

The penalties available can be split into two categories: (1) penalties that attribute 

liability to the directors so that they become personally responsible for the company’s 

tax debt, and (2) breaches of director’s duties. More serious criminal offences are also 

available, as always, but these are pursued extremely rarely and usually only where 

imprisonment is considered a proportionate penalty. 

8.4.1 Attributing liability to the directors 

The attribution of liability on the directors of a company, rather than the company itself, 

is known as “piercing the corporate veil.” The Australian legal system only allows it to 

occur in very limited circumstances for numerous reasons which basically come down 

to the need to protect principles of “economic efficiency”156 whereby limited liability 

encourages entrepreneurship and pooling of resources for economic benefit. 

However, the law recognises that in some instances, in order to protect the integrity of 

the system, the corporate veil should be disregarded when it has been abused by the 

directors or controllers of companies. The tax law provides two primary methods for 

piercing the corporate veil. 

The simplest way to attribute tax liability to directors of a company is through the 

Director Penalty Notice (DPN) provisions.157 A DPN is limited in scope as it can only 

apply to two types of tax debts incurred by a company: amounts withheld by the 

company under the pay-as-you-go (PAYG) withholding provisions that have not been 

remitted to the ATO, and unpaid superannuation guarantee charge liabilities that have 

not been remitted to the correct super fund. The DPN regime is important to the 

integrity of the tax system in ensuring that directors of companies promptly forward 

amounts they have withheld from employees. However, the DPNs cannot be used to 

attribute company tax liabilities including intentional disregard penalties upon the 

directors.  

                                            
 

155 Australian Securities and Investments Commission Form 201 ‘Application for registration as an Australian 
company’  http://www.asic.gov.au/regulatory-resources/forms/forms-folder/201-application-for-registration-as-an-
australian-company/  
156 Ramsay, Ian and Noakes, David (2001) ‘Piercing the Corporate Veil in Australia’ 19 Company and Securities 
Law Journal 250-271  
http://law.unimelb.edu.au/__data/assets/pdf_file/0008/1710089/122-Piercing_the_Corporate_Veil1.pdf  
157 Division 269 of Schedule 1 to the Taxation Administration Act 1953 
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A more difficult but more relevant method (for present purposes) of attributing tax 

liabilities to directors of companies that intentionally disregard the tax law is pursuant 

to section 8Y of the TAA53.  Section 8Y is a criminal offence but unlike most criminal 

penalties, section 8Y does not place the entire burden of proof on the prosecution. 

Section 8Y provides that when a company commits a taxation offence – such as the 

making of a false or misleading statement in the company return – a person who is 

concerned in, or takes part in, the management of the company shall be deemed to 

have committed the taxation offence.  

There is a defence available to directors or other officers charged under this provision: 

they must prove that they did not aid, abet, counsel or procure the act or omission of 

the company concerned, and were not in any way, by act or omission, directly or 

indirectly, knowingly concerned in, or party to, the act or omission of the corporation.  

Section 8Y has come under repeated scrutiny and criticism in recent years, from a 

number of groups such as the Australian Institute of Company Directors (AICD) and 

Law Council of Australia158 calling for its reversal of the onus of proof to be done away 

with:  

The purpose of the Australian Institute of Company Directors seeking an 

amendment to section 8Y of the Taxation Administration Act is not to absolve 

directors who are personally involved in a corporation’s taxation offence but 

rather, to restore the normal principles of justice and fairness that apply to all 

other citizens prosecuted for criminal offences. 159 

The ALRC, as part of its review into ‘Traditional Rights and Freedoms – 

Encroachments by Commonwealth Laws’ reviewed section 8Y because of its reversal 

of the burden of proof onto company directors. The ALRC acknowledged both the 

concerns from the AICD and Law Council of Australia, and some of the policy reasons 

for maintaining the reverse onus: 

The ATO relies on section 8Y to prosecute those directors who repeatedly and 

seriously neglect their company’s tax obligations. If the ATO is unable to 

prosecute these individuals, it could significantly undermine the public’s 

confidence in the fairness of the tax system and the ATO’s ability to enforce the 

law. 160 

 

The ATO submission to the ALRC inquiry explained the ATOs use of section 8Y:  

                                            
 

158 Corporations Committee, Business Law Section, Law Council of Australia (2015) submission to the Australian 
Law Reform Commission Interim Report 127 ‘Traditional rights and freedoms – encroachments by 
Commonwealth laws’ dated 21 September 2015  https://www.lawcouncil.asn.au/lawcouncil/images/3059_-
_Traditional_rights_and_freedoms_-_Encroachments_by_Commonwealth_laws_ALR.pdf  
159 Australian Institute of Company Directors (2012) submission to the Exposure Draft of the Personal Liability for 
Corporate Fault Reform Bill 2012 dated 3 September 2012  
http://www.companydirectors.com.au/~/media/0D300DBFD1CD410C9D89C1A49E6A74E6.ashx  
160 Australian Law Reform Commission (2015) ALRC Report 129 ‘Traditional Rights and Freedoms - 
Encroachments by Commonwealth Laws’ Final Report, December 2015  at paragraph 9.86 
http://www.alrc.gov.au/publications/freedoms-alrc129  
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In practice, compliance action will generally be commenced against a company 

first, rather than its officers in relation to any offence committed by that 

company. This approach resolves the majority of cases.  

Alternatively, the Commissioner may initiate prosecution under section 8Y in 

circumstances where it is considered that action against a company is unlikely 

to achieve the desired compliance result. 

The types of cases selected for section 8Y target particularly egregious 

behaviour. Of the 19 cases in which the ATO applied section 8Y in 2013, the 

majority of cases involved the ATO first prosecuting a company for tax offences. 

These companies failed to stop the offensive behaviour, and in those 

circumstances the ATO took action under section 8Y to stop the ongoing tax 

offences. 

Such prosecutions would not be initiated without first approaching a company 

in contravention of its obligations to promote voluntary compliance with the tax 

law. 161 

This paper does not explore the operation of section 8Y in detail. However, it is noted 

that a risk in removing the reverse onus in section 8Y is that it would become even 

more difficult to hold directors of companies to account when they abuse the corporate 

veil to evade tax – usually for their own personal gain. In light of the significant amount 

of penalties and primary tax being evaded by companies that make false or misleading 

statements, it is arguable that use of section 8Y should be increased in order to 

reassure the community that these company controllers are not “getting away with it.”  

8.4.2 Breach of director’s duties 

The ATO could take steps to pursue directors of a company that has made false or 

misleading statements for a breach of directors’ duties. That a company’s failure to 

comply with its taxation obligations can result in a finding that the directors of the 

company breached their director’s duties was confirmed in a recent Federal Court 

judgment: BCI Finances Pty Limited (in liq) v Binetter (No 4) [2016] FCA 1351. Gleeson 

J found in BCI Finances that some of the directors of that company and related entities 

had engaged their companies in transactions not for the benefit of the companies but 

rather for the benefit of other entities and themselves. The culpable behaviour included 

lodgement of false tax returns (which the court noted, incurred tax penalties and 

involved findings of evasion by the ATO) and the taking of active steps to obscure the 

facts and evidence of the arrangements entered into.  

In BCI Finances the Court focussed on the common law duties of directors of 

companies rather than the statutory duties under the Corporations Act 2001, and found 

the relevant fiduciary duties owed by the directors to be: 
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(1) a duty not to permit the interests of the relevant director to conflict with the 

interests of the relevant applicant company, without the company’s informed 

consent (“conflict duty”); 

(2) a duty not to exercise a power conferred upon the relevant director in order to 

obtain some private advantage or for any purpose foreign to the power (“proper 

purpose duty”); 

(3) a duty not to exercise a power conferred upon the relevant director in a manner 

which is detrimental to the interests of the relevant company (“company 

interests duty”). 162 

The lodgement of a tax return was found to be a breach of duty because it: 

… involves an exercise of power in that it affects the company’s legal rights. In 

this case, lodgement of the relevant tax returns exposed the applicants to the 

risk that, in the event the Commissioner did not accept the tax returns as 

accurate, the applicants would be liable to pay penalties and interest charges. 

It follows that directors of the applicant companies who lodged the relevant tax 

returns on behalf of the company breached their fiduciary duties by doing so 

because they acted in a manner that was detrimental to the interests of the 

relevant company. 163 

The behaviour detailed in the judgment is not unlike the behaviour exhibited by 

directors of companies that incur intentional disregard tax penalties. While the Federal 

Court is yet to rule on penalties, there are a range of penalties or remedies that can 

apply to breaches of directors duties. Common law remedies include awarding 

damages or compensation (which could be partly calculated on the tax penalties 

incurred) and restoration of the company’s property where it is traceable (which would 

be used to repay creditors). Civil statutory penalties may be applied pursuant to the 

Corporations Act 2001, including a fine of up to $200,000, disqualification from 

managing corporations, and compensation for damage suffered by the corporation.164 

The Corporations Act 2001 also provides a number of other circumstances in which 

directors may be disqualified from managing corporations. These could apply to 

companies that incur intentional disregard penalties if the company was wound up. 

ASIC has the power to disqualify a person from managing corporations for up to 5 

years where they have been an officer of two or more corporations which have been 

wound up within the last seven years and were the subject of adverse liquidator’s 

reports.165 An adverse liquidators report may be filed where the company is unable to 

pay its unsecured creditors more than 50 cents in the dollar.166 It is likely that many 

companies penalised for intentional disregard would fail this test and may be the 

subject of adverse liquidators reports. However, the drawback of using this option is 
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that the offending director gets ‘two bites at the cherry’ before being effectively 

penalised.  

8.5 The ATO should provide clear guidance on the operation of the tax penalty 

regime 

The Australian tax penalty regime is complex and fragmented. Current ATO guidance 

about tax penalties tends to be limited to explaining how specific penalties work.167 

However, these guidance documents do not explain how individual penalties fit into 

the overall penalty regime. There is no single document which provides an end-to-end 

explanation of how the tax penalty regime works to deal with the different types of 

taxpayer behaviour along the tax fraud continuum.  

This may be partly due to arrangements for addressing tax crime in Australia. The 

ATO manages tax crime risk and audit but the Australian Federal Police is the primary 

law enforcement agency tasked with investigating serious tax crime, and the 

Commonwealth DPP has the job of prosecution of serious tax crime.  

The ATO is also restricted in communicating about the effect and operation in practice 

of the penalty regime. In particular, the ATO cannot communicate the levying of tax 

penalties for specific taxpayers (unlike successful prosecutions which will already be 

in the public domain in many cases). Even summary criminal prosecutions heard in 

open court are almost never publicised by the ATO, however as noted above, these 

relate mostly to failure to file tax returns rather than for false and misleading 

statements. 

There is scope for the ATO to provide clearer guidance and more comprehensive 

communication on tax penalties, to increase the community’s understanding of the tax 

penalty regime and add to its deterrent effect.  
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9. A proposal for two new tax penalties  
 

Under the existing tax penalty regime, the Commissioner has available to him two 

types of penalties for tax evaders: financial penalties or criminal penalties. Civil 

penalties were introduced in 2006 but these are limited to promoters of tax exploitation 

schemes. In many respects, Australia’s tax penalty regime has changed very little in 

over a century. 

There is a case to be made for the introduction of new types of penalties for deliberate 

tax evaders, that may operate in addition, or in the alternative, to the existing financial 

penalties and criminal penalties. Two possible new penalties are discussed in this part. 

 

9.1 A power to cancel passports of taxpayers with unpaid intentional disregard 

penalties for false and misleading statements 

The Commissioner of Taxation has power to make a Departure Prohibition Order 

(DPO) in some circumstances to ensure payment of tax liabilities. The first proposal 

for a new penalty is that the Commissioner should be given the power to apply for 

taxpayers’ passports to be cancelled where they have intentionally disregarded the 

tax law and have failed to pay their penalty or enter into a payment arrangement. This 

penalty would be at the discretion of the Commissioner subject to suitable 

administrative guidance and judicial review. Enforcement of this penalty would send a 

strong message to the community that deliberate tax evaders who do not pay their 

penalties are being punished in an effective way by having the privilege of travelling 

overseas removed from them. Taxpayers who may find themselves unwittingly in this 

situation could be excluded (for example an innocent relative of a taxpayer with unpaid 

penalties). There is a historical precedent for this proposal. 

9.1.1 The historical regime 

Prior to 1962, Australia’s tax law provided that any person about to leave Australia 

was required to obtain a certificate from the Commissioner of Taxation confirming that 

the person had no outstanding tax liability or, if they did, that they had made 

arrangements to pay off their tax debt.168 The regime is described by Justice Logan in 

Pattenden v Commissioner of Taxation [2008] FCA 1590 as follows: 

4. The regime in the TAA for the making of a DPO replaced, after an interval of 

some 22 years, a longstanding, more sweeping regime for the restriction of 

departure of persons from Australia while subject to a taxation liability, the last 

manifestation of which was found in the former ss 210 to 212A of the Income 

Tax Assessment Act 1936 (Cth) (ITAA36). Under the earlier regime any person 

about to leave Australia had to obtain from the Commissioner a certificate which 

attested either to an absence of income tax liability or to the making of 

satisfactory arrangements for the payment of all income tax that was or might 

become payable by the person. Apart from criminal sanctions, an owner or 
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charterer of a ship or aircraft who issued an authority to travel to a person who 

had not presented such a taxation certificate was made personally liable for the 

tax, if any, for which that person was or might become liable. Provision was 

made for the lodgement with the Commissioner before departure by a ship or 

aircraft owner or charterer of passenger lists and taxation clearance certificates. 

5. Unsurprisingly, with the increasing advent on and from the 1960s of 

international travel and related tourism, this blanket regime became 

increasingly impractical, a circumstance confirmed by regard to the Ministerial 

Second Reading Speech made by the then Treasurer, the Rt Hon Harold Holt, 

in 1962 in respect of the Bill proposing the repeal of the regime. Though the 

potential for some revenue loss was there acknowledged, a countervailing 

benefit was considered to exist in the benefits that it would bring in facilitating 

international tourism to Australia. Sections 210 to 212A were repealed in 1962 

upon the enactment of the Bill. 

6. The utility of there being some provision for the restriction of the ability of a 

tax debtor to depart Australia without either wholly discharging the debt and 

prospective debts or making arrangements satisfactory to the Commissioner 

for that discharge came to commend itself to Parliament in 1984 when Part IVA, 

in which s14S and s 14V are found, was inserted into the TAA. 

9.1.2 Departure Prohibition Orders 

In 1984, the power to make a DPO was inserted into Part IVA of the TAA53. A DPO 

is an administrative instrument issued by the Commissioner which aims to ensure that 

Australian tax liabilities are paid by preventing a person from leaving Australia for a 

foreign country.  

The imposition of a DPO on a taxpayer is not technically a penalty. DPOs are not to 

be used to punish taxpayers.169 It is likely that taxpayers subjected to DPOs would not 

share that sentiment, and would feel that they are being penalised by the ATO. 

However, as noted upon the introduction of the DPO legislation to Parliament, the 

power is to “prevent persons fleeing Australia to escape payment of tax in limited 

circumstances.”170 It is aimed at prevention rather than penalisation. 

However, once the Commissioner issues a DPO to a taxpayer, if the taxpayer departs 

Australia they commit an offence punishable by 50 penalty units and imprisonment for 

up to 12 months. In practice, the person subject to a DPO will be stopped at the border 

(e.g. the airport) by Border Force personnel (who are notified of current DPOs) and 

will not be allowed to depart Australia.  

The Commissioner’s ability to exercise the DPO power depends upon the existence 

of certain preconditions: 
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 the tax debtor must have a tax liability, and 

 the Commissioner must believe, on reasonable grounds, that it is desirable to 

issue a DPO for the purpose of ensuring that the tax debtor does not depart 

from Australia without wholly discharging the tax liability, or making 

arrangements satisfactory to the Commissioner for the tax liability to be wholly 

discharged. 

The DPO provisions apply to both Australian nationals and foreign nationals who are 

liable to pay Australian tax. The Commissioner can allow taxpayers subject to a DPO 

to leave Australia by issuing a Departure Authorisation Certificate (DAC). A DAC can 

be issued where the taxpayer is expected to return within an appropriate timeframe, 

where the taxpayer has given appropriate security, or where there are humanitarian 

grounds for letting the taxpayer leave or it is otherwise detrimental to the interests of 

Australia. Taxpayers can apply to the Federal Court or a State or Territory Supreme 

Court to have their DPO set aside.  

The ATO has issued guidance on DPOs which makes clear the seriousness of issuing 

a DPO: 

A DPO imposes a significant restriction on the normal rights of tax debtors in 

that it deprives them of their liberty to travel outside Australia. The ATO 

recognises the impact of this restriction on a tax debtor’s liberty and freedom of 

movement … 

Whilst Part IVA of the TAA is primarily concerned with the protection of the 

revenue, consideration of the risks to the revenue needs to be balanced with 

the severe intrusion into a person’s liberty, privacy and freedom of movement 

that a DPO represents. 171 

The ATO has stated that “DPOs are rarely issued and usually only where significant 

revenue is at risk. As of 30 March 2016, there were 14 DPOs on hand. Between 1 July 

2014 and 30 June 2015, nine DPOs were issued and five revoked.”172 Another report 

noted that nine DPOs were issued between 2011-12 and 2013-14.173 

Both the Inspector-General of Taxation and an Australian Parliamentary Committee 

have recently reviewed the DPO regime and made recommendations for change. The 

Inspector-General has observed that DPOs are used infrequently and has suggested 

that: 

… given the infrequency of their use, severity and potential risk to reputation, 

such decisions may more appropriately be made by the judiciary, similar to 

applications for freezing orders, as recently recommended by the House of 

Representatives Standing Committee on Tax and Revenue.  However, whilst 

                                            
 

171 ATO Practice Statement Law Administration PS LA 2011/18 ‘ Enforcement measures used for the 
collection and recovery of tax-related liabilities and other amounts’ Annexure D  
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the Government considers this recommendation, the ATO could require 

approval by the Second Commissioner of the LD&P Group before DPOs are 

issued.174 

In its response to this recommendation, the ATO agreed with it in principle and 

committed to consider the appropriate level of approval for DPOs.175 It noted that 

current level approval (SES Band 1 in the Debt Business Line) was consistent with 

other Australian Government Agencies with similar administrative powers.  

The House of Representatives Standing Committee on Tax and Revenue has  

recommended that the Government introduce legislation to require judicial approval 

for the Commissioner to issue a DPO.176 The Committee stated: 

The Committee accepts that the ATO should retain the power to prevent a 

taxpayer leaving the country when there is an outstanding tax liability and there 

is a substantial risk that the taxpayer will not discharge it. However, the 

Committee believes that the current restraint on the ATO, namely an appeal to 

the Federal Court after the event, is insufficient because it is expensive to 

conduct and, more importantly, involves substantial delay.177 

The Government Response did not support this recommendation:  

A legislative approach requiring judicial review before Departure Prohibition 

Orders (DPOs) can be issued is not appropriate. The additional legislation 

would reduce the effectiveness of DPOs by reducing their timeliness. Adoption 

of this recommendation would also put tax administration out of step with 

agencies that make greater use of DPOs, such as the Department of Human 

Services. DPOs are not commonly used by the ATO, and are managed at 

senior level and subject to regular review both within the ATO and by external 

scrutiny agencies. 178 

Deprivation of liberty to travel abroad is, understandably, a significant power and 

justifies rigorous scrutiny. Both recent reviews also acknowledged the potential of the 

DPO to incentivise tax debtors to pay their tax debts. There is an argument that the 

DPO power is not strong enough to deal with deliberate tax evaders. 

 

                                            
 

174 Ibid paragraph 4.84 
175 Ibid at paragraph 4.85 
176 Australian Parliament, House of Representatives Standing Committee on Tax and Revenue, Parliament of 
Australia, Tax Disputes (2015) at pages 36-40. 
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http://www.aph.gov.au/Parliamentary_Business/Committees/House/Tax_and_Revenue/Inquiry_into_Tax_Disputes/Report
http://www.aph.gov.au/Parliamentary_Business/Committees/House/Tax_and_Revenue/Inquiry_into_Tax_Disputes/Government_Response
http://www.aph.gov.au/Parliamentary_Business/Committees/House/Tax_and_Revenue/Inquiry_into_Tax_Disputes/Government_Response
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9.1.3 Why the DPO power is inadequate for deliberate tax evaders 

As noted above, the DPO is not itself a penalty and it is not necessary that the ATO 

has imposed a penalty upon the taxpayer in order for a DPO to be issued. Their tax 

debt could be incurred without fault in the sense that they had a “reasonably arguable 

position” but misinterpreted a complex provision of the tax law. A DPO could still be 

applied in such circumstances where there is a tax debt and the taxpayer is seeking 

to flee overseas to avoid payment.  

There is another important limitation on the DPO power that can make it ineffective for 

taxpayers who arrange their affairs to hide their wealth and defeat the recovery of 

debts they owe. This became evident in one of the most infamous cases in white collar 

crime history in Australia: that of Christopher Skase.  

In 1991 the Commissioner imposed a DPO on Mr Skase who, following a massive 

business collapse, owed approximately $170 million to a range of creditors including 

nearly $1 million to the ATO.179 Mr Skase sought judicial review in the Federal Court 

and was successful in having the DPO set aside.180 The Court found that because the 

Commissioner could not identify any assets to which Mr Skase may have had access, 

there was no evidence that maintaining the DPO would enhance the Commissioner’s 

prospects of recovering the tax debt. Rather, it held that the Commissioner’s main 

purpose in issuing the DPO was to pressure Mr Skase into filing a debtor’s petition in 

bankruptcy. This was held to be an improper purpose. This has been confirmed in 

subsequent judgments: 

… a central purpose of Part IVA, is not the prevention of persons (owing tax) 

from leaving Australia simpliciter: it is the prevention of such persons from 

leaving Australia where, in the Commissioner’s belief reasonably arrived at, the 

recovery of tax would or might thereby be impaired.181 

It is possible that the Skase matter would be decided differently today, given what we 

know about peoples’ ability to hide assets offshore. However, the reality is that 

sophisticated evaders will often find ways to divest themselves of assets to make them 

inaccessible to creditors but not to themselves.  

Mr Skase would depart Australia soon after, never to return. Further investigations by 

his creditors’ trustee revealed that he may have taken with him up to $15 million in 

cash and goods to fund his comfortable lifestyle in the holiday destination of Majorca, 

where he would spend the rest of his days fighting extradition to Australia. The Skase 

saga sparked significant outrage in the Australian community which was best 

exemplified by over $100,000 being raised by members of the public to pay for a 

bounty hunter to forcibly bring Mr Skase back to Australia to face justice.182 The plan 

to kidnap him was abandoned when the Australian Attorney-General noted that Mr 

                                            
 

179 Hoyte, Catherine (2003) ‘An Australian Mirage’ submitted thesis, Griffith University at page 305 (Table 8) 
https://www120.secure.griffith.edu.au/rch/file/52c58499-109e-904e-9641-41b49af14c5e/1/02Whole.pdf  
180 Re Christopher Charles Skase v Commissioner of Taxation [1991] FCA 226  
181 Troughton v Deputy Commissioner of Taxation [2008] FCA 18, paragraph 22 http://www.austlii.edu.au/cgi-
bin/sinodisp/au/cases/cth/FCA/2008/18.html  
182 Hoyte at page 337 

https://www120.secure.griffith.edu.au/rch/file/52c58499-109e-904e-9641-41b49af14c5e/1/02Whole.pdf
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2008/18.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2008/18.html
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Skase “could not be prosecuted if brought back to Australia by force.”183 It might be 

said that the Australian community can tolerate many things, but seeing a white collar 

criminal avoid punishment and then live a lavish lifestyle overseas is not one of them.  

It is important to note that the tax DPO regime was not solely to blame for allowing Mr 

Skase to flee Australia. He had also successfully overturned a similar order from the 

Australian Securities Commission (now ASIC).184 He also convinced his initial 

bankruptcy trustee to hand back his passport because he was able to obtain work in 

Spain. He had also promised his bankruptcy trustee that he would return to Australia 

but he broke that promise. The bankruptcy provisions would later be tightened to make 

it more difficult for undischarged bankrupts to access their passports and travel 

overseas.185 

Seven years after Mr Skase left Australia and in response to growing public outrage 

at the government and regulators’ inability to bring Mr Skase back to Australia to face 

justice, the Australian government cancelled Mr Skase’s passport.186 He was ordered 

to leave Spain but would proceed to become a citizen of Dominica and managed to 

delay extradition on the grounds of ill health, before ultimately dying in 2001.  

9.1.4 How a penalty to cancel passports could work 

Australian citizens do not have an absolute right to a passport. An Australian citizen 

“may be denied a passport on the exercise of executive discretion.”187 Nonetheless, 

freedom of movement is a traditional right in Australia188 and in international law  which 

recognises that the right to freedom of movement includes peoples’ rights to leave 

their own country.189 Therefore, a penalty of refusal or cancellation of a passport is 

serious. The ALRC recognised this when reviewing the right to freedom of movement 

in Australia:  

6.137   Both the common law and international human rights law recognise that 

freedom of movement can be restricted in order to pursue legitimate objectives 

such as the protection of national security and public health. Some existing 

restrictions on freedom of movement are a corollary of pursuing other important 

public or social needs, such as the need to ensure bankrupts do not defeat 

                                            
 

183 Hoyte at page 337 
184 Re Australian Securities Commission v Christopher Charles Skase [1991] FCA 221  
185 Bankruptcy Amendment Act 1991  
186 Media Release Minister for Justice dated 24 May 1998 ‘Skase Passport’ 
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22media%2Fpressrel%2F2014HNC
04170984%22;src1=sm1  
187 Irving, Helen ‘Still Call Australia Home: The Constitution and the Citizen’s Right of Abode’ (2008) 30 Sydney 
Law Review 133  https://sydney.edu.au/law/slr/slr30_1/Irving.pdf  as quoted in Pillai, Sangeetha (2014) ‘The Rights 
and Responsibilities of Australian Citizenship: A Legislative Analysis’ Melbourne University Law Review Vol 37  
http://law.unimelb.edu.au/__data/assets/pdf_file/0005/1699007/37_3_6.pdf 
188 Australian Law Reform Commission (2016) ALRC Report 129 ‘Traditional Rights and Freedoms – 
Encroachments by Commonwealth Laws’ Chapter 7 Freedom of Movement 
https://www.alrc.gov.au/publications/freedoms-alrc129  
189 Article 13 of the Universal Declaration on Human Rights and Article 12 of the International Covenant on Civil 
and Political Rights (ICCPR) discussed in ALRC Report 129 http://www.alrc.gov.au/publications/protections-
statutory-encroachment-9#_ftnref20  

http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22media%2Fpressrel%2F2014HNC04170984%22;src1=sm1
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22media%2Fpressrel%2F2014HNC04170984%22;src1=sm1
https://sydney.edu.au/law/slr/slr30_1/Irving.pdf
http://law.unimelb.edu.au/__data/assets/pdf_file/0005/1699007/37_3_6.pdf
https://www.alrc.gov.au/publications/freedoms-alrc129
http://www.alrc.gov.au/publications/protections-statutory-encroachment-9#_ftnref20
http://www.alrc.gov.au/publications/protections-statutory-encroachment-9#_ftnref20
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creditors by leaving the jurisdiction or that children receive financial support 

from their parents.190 

The Australian Passports Act 2005 seeks to “balance the citizen’s sense of entitlement 

to a passport with the government’s duty to protect Australia. The Act allows the 

government to refuse to issue passports to criminals, terrorists, persons using false 

identities, and to children lacking appropriate parental supervision or relevant court 

sanction to travel, and to cancel passports once issued.”191 The Act prescribes the 

circumstances in which the Minister must or may refuse or cancel a passport, and 

such decisions are reviewable by the Administrative Appeals Tribunal.  

The Act provides “competent authorities” with the power to make cancellation requests 

to the Minister for Foreign Affairs: 

 ‘Competent authorities’ may make cancellation requests for reasons relating 

to Australian law enforcement matters, international law enforcement 

cooperation, potential for harmful conduct, repeated loss or thefts, the provision 

of financial assistance to travellers, and concurrently valid or suspended 

Australian travel documents.  

These authorities include Australian federal, state and territory police; 

Australian courts and parole boards; bankruptcy (public) trustees; the 

Australian Securities and Investments Commission; ASIO; specified officers of 

the Attorney-General’s Department; the Australian Customs and Border 

Protection Service; and the Australian Crime Commission. For example, 

passports may be cancelled as a result of recommendations made by ASIO 

following adverse security assessments under pt IV of the ASIO Act. 192  

Even where a person’s passport has been cancelled, the Minister for Foreign Affairs 

has the power to issue travel-related documents which can include allowing 

emergency travel on humanitarian grounds.193 

The creation of a new penalty to cancel passports for taxpayers who are found to have 

intentionally disregarded the tax law and to have not paid their penalties could operate 

as follows: 

 Introduce a new penalty provision in the Taxation Administration Act providing 

for passport cancellation for those found to have intentionally disregarded the 

tax law. 

 The Commissioner of Taxation would have a discretion to pursue this penalty. 

The ATO would publish guidelines on the factors that would be considered. 

Importantly, the ATO would have to consider the taxpayer’s attempts to pay 

their primary tax liability and penalty. Demonstrable attempts by taxpayers to 

                                            
 

190Traditional Rights and Freedoms—Encroachments by Commonwealth Laws (ALRC Interim Report 127) Chapter 
6  http://www.alrc.gov.au/publications/justifications-encroachments-17  
191 Clark, Steven (2011) ‘Balancing Privacy and Security in the Australian Passport System’ (2011) 16(2) Deakin 
Law Review 325 at page 350  http://www.austlii.edu.au/cgi-bin/sinodisp/au/journals/DeakinLawRw/2011/16.html  
192 ALRC Report 129 at paragraphs 7.127 to 7.219 (footnotes removed) 
193 Section 9 of the Australian Passports Act 2005 

http://www.alrc.gov.au/publications/justifications-encroachments-17
http://www.austlii.edu.au/cgi-bin/sinodisp/au/journals/DeakinLawRw/2011/16.html


 

68 
 

pay or enter into a payment arrangement, would count against the imposition 

of this penalty.  

 If the Commissioner decided to pursue this penalty, an application could be 

made to the Minister for Foreign Affairs to cancel the taxpayer’s passport. The 

Commissioner of Taxation (and appropriate delegates) would be included as 

‘competent authorities’ pursuant to the Australian Passports Act (and 

supporting legislative instrument the Australian Passports Determination 2015).  

 The taxpayer’s passport would be cancelled with review rights to the AAT or 

Federal Court pursuant to the Australian Passports Act.  

 Should the taxpayer apply for a passport in the future, the Commissioner would 

be empowered to inform the Minister for Foreign Affairs of any change in 

behaviour of the taxpayer to assist the Minister’s decision on whether a new 

passport should be issued.  

One issue would be, in what circumstances the taxpayer would be permitted to obtain 

a new passport. In bankruptcy, a bankrupt’s forfeited passport can be returned after 

one year (or permission may also be granted to travel overseas at any time). It is 

suggested that the road back from passport cancellation would be expected to be 

significantly longer depending upon the taxpayer’s willingness to pay off their tax debt 

and re-engage with the tax system. 

9.1.5 Does a passport cancellation penalty satisfy the hallmarks of effective tax 

penalties? 

This proposed penalty is assessed against the six hallmarks of effective penalties. 

Proportionate/Fair 

Statutory encroachments on the freedom of movement, as is being proposed here, 

require significant justification to be viewed as proportionate. The ALRC Interim Report 

quoted from the United Nations Human Rights Committee which discusses this issue: 

The laws authorizing the application of restrictions should use precise criteria 

and may not confer unfettered discretion on those charged with their execution 

… it is not sufficient that the restrictions serve the permissible purposes; they 

must also be necessary to protect them. Restrictive measures must conform to 

the principle of proportionality; they must be appropriate to achieve their 

protective function; they must be the least intrusive instrument amongst those 

which might achieve the desired result; and they must be proportionate to the 

interest to be protected. 194 

It is possible that this proposal may be perceived to be disproportionate to the “interest 

to be protected.” The ALRC, for example, may query whether passport cancellation is 

the “least intrusive instrument.”  

 

                                            
 

194 United Nations Human Rights Committee, General Comment No 27 (1999) on Article 12 of the Convention–
Freedom of Movement, UN Doc CCPR/C/21/Rev.1/Add.9 (2 November 1999) [13]–[14]. 



 

69 
 

The ALRC indicated that it found the current passport restrictions in the Bankruptcy 

Act 1966 to be disproportionate to the “concerns about bankrupts absconding.”195 

Currently, a bankrupt must, unless excused by their trustee in bankruptcy, forfeit their 

passport to their trustee. There are indeed strong arguments that this requirement in 

Australia’s bankruptcy law is disproportionate. For instance, the bankruptcy statistics 

show that most bankrupts are unable to pay their debts due to unemployment or 

because they’ve spent too much on their credit card.196 Such behaviour, whilst 

reckless, will rarely be on a par with intentional disregard of the tax system where the 

person has deliberately evaded tax and then failed to pay their penalties.  

The justification that must be made is that the interest being protected is the integrity 

of the tax system. This penalty would only be applied to those taxpayers who have 

been found to have intentionally disregarded the tax law and have failed to pay their 

penalties. In some circumstances, for example, in relation to those taxpayers who 

could demonstrate an ability to work overseas and earn income, this would very likely 

count in their favour and count against passport cancellation if they were to enter a 

debt repayment plan with the ATO. Other exceptions, such as innocent family 

members, may also be identified. 

The other perspective on the proportionality question is that of the compliant taxpayer. 

Would ordinary compliant taxpayers consider that a penalty of cancelling the passports 

of taxpayers who intentionally disregard the law and do not pay their financial penalties 

to be too harsh? It is instructive to review the parliamentary debate that occurred with 

the introduction in 2016 of a DPO regime to bolster the Social Security legislation.197 

That DPO regime targets welfare debtors who consistently fail to enter into acceptable 

repayment arrangements. It reflects the DPO regime in place for those who 

consistently fail to meet their child support obligations and the tax DPO regime.  

In introducing the welfare Bill for its second reading, the Minister for Social Services 

noted that “as at the end of June 2015, there were over one million debts with a value 

of $3.04 billion. Of that debt base, approximately $870 million is held by around 

270,000 former recipients who do not make sufficient or regular repayments.”198 Based 

on these figures, the average debt amount owed by former welfare recipients would 

be $3,222. This average debt figure was highlighted by a Member of Parliament in 

parliamentary debate on the Bill, and what her thoughts were of the community’s view 

on the proportionality of the measure: 

If a local resident in my area lent a neighbour $3,220 because they are going 

through tough financial times, but then that neighbour went on an overseas 

holiday, that resident who lent them the money in the first place would obviously 

                                            
 

195 ALRC Report 129 at paragraph 7.146 
196 Australian Financial Security Authority, Statistics, Causes of personal insolvency 
https://www.afsa.gov.au/statistics/causes-personal-insolvency  
197 Social Services Legislation Amendment (Enhanced Welfare Payment Integrity) Bill 2016  
198 Social Services Legislation Amendment (Enhanced Welfare Payment Integrity) Bill 2016; Second Reading 
Speech 16 March 2016  per Christian Porter, Minister for Social Services  
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;db=CHAMBER;id=chamber%2Fhansardr%2F2886b
a5c-1252-48d9-9edb-ab1ff653e53a%2F0175;query=Id%3A%22chamber%2Fhansardr%2F2886ba5c-1252-48d9-
9edb-ab1ff653e53a%2F0175%22  

https://www.afsa.gov.au/statistics/causes-personal-insolvency
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;db=CHAMBER;id=chamber%2Fhansardr%2F2886ba5c-1252-48d9-9edb-ab1ff653e53a%2F0175;query=Id%3A%22chamber%2Fhansardr%2F2886ba5c-1252-48d9-9edb-ab1ff653e53a%2F0175%22
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;db=CHAMBER;id=chamber%2Fhansardr%2F2886ba5c-1252-48d9-9edb-ab1ff653e53a%2F0175;query=Id%3A%22chamber%2Fhansardr%2F2886ba5c-1252-48d9-9edb-ab1ff653e53a%2F0175%22
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;db=CHAMBER;id=chamber%2Fhansardr%2F2886ba5c-1252-48d9-9edb-ab1ff653e53a%2F0175;query=Id%3A%22chamber%2Fhansardr%2F2886ba5c-1252-48d9-9edb-ab1ff653e53a%2F0175%22
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ask for their money back. Again, as the old adage goes, 'Fool me once, shame 

on you; fool me twice, shame on me.' Why should Australian taxpayers by 

default be forced to delay public services and infrastructure delivery so that 

someone who has a debt with Australian taxpayers can go on an overseas 

holiday? The government considers it is not appropriate for an individual to 

travel overseas when they have the means to fund that travel but have not set 

up an appropriate arrangement to repay their outstanding debt to the taxpayer. 

199 

As per the penalty payments data, the average amount of tax evaded by individuals 

who are penalised for intentional disregard of the law is significantly higher than the 

welfare debts noted above. The average tax shortfall for those taxpayers incurring 

intentional disregard penalties is $198,063 and the average penalty amount is 

$153,569, for a total average debt of $351,632. These significantly larger debts, and 

an average penalty payment rate of only 17%, support a stronger penalty such as 

passport cancellation on grounds of proportionality and fairness. 

Swift 

The passport cancellation penalty would not be as swift as the administrative financial 

penalty for intentional disregard as it would require that taxpayers’ appeal rights in 

regard to their tax and penalty assessments are respected. However, this penalty may 

not be as slow or lengthy as a serious tax prosecution requiring a criminal investigation 

and trial.  

Certain 

The level of certainty of this proposed penalty would depend upon the Commissioner’s 

guidelines and how it would be administered. Certainty (but perhaps at the expense 

of fairness or proportionality) could be assisted by stating clearly that an application 

for passport cancellation is the default response to taxpayers who have been 

penalised for intentional disregard of the law and have failed to pay their penalties.  

Given the administrative nature of the passport cancellation penalty, it would be more 

certain than civil or criminal penalties requiring determination after a court trial.  

Memorable/Highly Visible Enforcement 

It is likely that this penalty, were it to be publicised through community consultation, 

would be memorable, particularly for white collar criminals or sophisticated tax 

evaders. Arguably one of the primary objectives for people who deliberately evade tax 

is to derive enough money to live a more luxurious life, which would include regular 

overseas travel.  

                                            
 

199 Social Services Legislation Amendment (Enhanced Welfare Payment Integrity) Bill 2016; Second Reading 
debate 16 March 2016 per Jane Prentice MP  
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;db=CHAMBER;id=chamber%2Fhansardr%2F2886b
a5c-1252-48d9-9edb-ab1ff653e53a%2F0170;query=Id%3A%22chamber%2Fhansardr%2F2886ba5c-1252-48d9-
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http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;db=CHAMBER;id=chamber%2Fhansardr%2F2886ba5c-1252-48d9-9edb-ab1ff653e53a%2F0170;query=Id%3A%22chamber%2Fhansardr%2F2886ba5c-1252-48d9-9edb-ab1ff653e53a%2F0175%22
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Tax evaders could decide to challenge a passport cancellation in accordance with their 

rights under the Australian Passport Act 2005. Any such challenge and reporting on 

the cases and judgments would contribute to visible enforcement. 

Cost-effective 

Passport cancellation incurs little extra cost than would already be expended in the 

audit and penalty action taken on those who intentionally disregard the tax law. It is a 

relatively cost effective penalty (although the cancellation decision is likely to be 

subject to judicial review in many cases, as was the DPO in the Skase case). However, 

it is significantly more cost effective than a criminal trial or imprisonment. 

Incentivises and provides a pathway to re-integration 

A key benefit of a passport cancellation penalty is the incentive that it provides for 

taxpayers to re-integrate or re-engage with the tax system in order to get their passport 

back. In general (and if not challenged in open court), the cancellation of these 

peoples’ passports would be undertaken confidentially, so that there would be no 

public shaming element for the taxpayers concerned. These taxpayers would be 

invited to enter into a payment arrangement for their penalty. They could be informed 

by the ATO of the steps they need to take to improve their tax compliance, and how 

this could lead to their passport entitlement being reactivated in the future.  

A taxpayer who demonstrated a change in behaviour and improved their level of 

compliance (for example through lodging returns on time and self-assessing their 

liabilities correctly) could apply to the Foreign Affairs Minister for a new passport. The 

Commissioner would be required to inform the Minister of the taxpayer’s recent history 

of compliance. By contrast, administrative financial penalties and criminal penalties 

offer little in the way of incentives for future behaviour change. This penalty puts the 

taxpayers’ fate in their own hands. 

9.1.6 Comparative studies and experience 

This proposal is consistent with a growing trend for governments around the world to 

seek to remove privileges from offenders as a way of penalising them and/or 

encouraging them to pay fines.200 Such “privileges” include driver’s licences, 

membership of professional associations, the ability to work for or contract with the 

government, and passports. In particular, the United States has recently introduced a 

passport cancellation penalty. 

United States 

On 1 January 2016 the United States introduced a passport cancellation penalty for 

“seriously delinquent taxpayers.”201 New section 7345 of the Internal Revenue Code 

authorises the US Internal Revenue Service (IRS) to compile a list of seriously 

                                            
 

200 See e.g. California’s Franchise Tax Board which publishes a list of the top 500 delinquent taxpayers who owe 
over $US100,000 with consequent removal of privileges including state-issued occupational and professional 
licences, driver’s licence, and preclusion from entering into contracts for the acquisition of goods and services with 
state agencies: https://www.ftb.ca.gov/aboutftb/delinquent-taxpayers.shtml  
201 Highway Rule (H.R.22) Fixing America’s Surface Transportation (FAST) Act added new section 7345 to the 
Internal Revenue Code. Signed into law by President Obama on 4 December 2015, operational from 1 January 
2016.  

https://www.ftb.ca.gov/aboutftb/delinquent-taxpayers.shtml
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delinquent taxpayers and share this list with the US State Department for passport 

cancellation or refusal. 202  

The US penalty defines a seriously delinquent tax debt as an individual's unpaid, 

legally enforceable federal tax debt totalling more than US$50,000 including interest 

and penalties, for which a notice of federal tax lien (legal claim) has been filed and all 

administrative remedies have expired, or where the tax liability is subject to a levy 

(seizure of property). The US$50,000 amount is indexed annually for inflation. 

Exceptions include taxpayers who have a debt agreement (e.g. instalment plan) with 

the IRS, or are contesting their tax liability. Further, the State Department can issue a 

passport to seriously delinquent tax debtors in emergency circumstances or for 

humanitarian reasons. 

This reform was introduced following a 2011 report from the US Government 

Accountability Office (GAO), which estimated that 224,000 Americans who were 

issued passports in 2008 owed US$5.8 billion in federal taxes (out of a total of 16 

million Americans issued passports in that year). 203 This estimate was considered to 

be well below the actual figure of passports holders with tax debts because it did not 

include taxpayers who were yet to lodge their returns; moreover, the GAO only 

reviewed passports issued over one year rather than looking at the unpaid tax debts 

of all passport holders. The GAO considered in its recommendation the revenue that 

had been raised by allowing the State Department to cancel or refuse the passports 

of those with delinquent child support obligations.  

It is noteworthy that the United States did not have a DPO regime as does Australia. 

Prior to this reform, the US State Department was “not authorised to restrict the 

issuance of passports to individuals because they owe federal taxes.”204  To help the 

IRS deal with the growing challenge of collecting tax debt, the GAO suggested 

Congress “consider taking steps to enable [the] State [Department] to screen and 

prevent individuals who owe federal taxes from receiving passports.”205 The US Joint 

Committee on Taxation estimated that the measure would raise US$398 million in tax 

revenue over the next decade.206 To date, there has been no evaluations of the 

success or otherwise of the United States’ experience. 

The US reform is primarily aimed at collecting tax debt rather than penalising 

taxpayers who intentionally disregard the law. In light of the minimum threshold of an 

outstanding tax debt of US$50,000 to qualify as a seriously delinquent tax debt, the 

US measure would likely apply to many deliberate tax evaders (that are detected). 

Given the existence of the DPO regime in Australia (albeit it is only rarely applied), 

                                            
 

202 Section 7345 Internal Revenue Code: 
http://uscode.house.gov/view.xhtml?req=(title:26%20section:7345%20edition:prelim)  
 
203 United States Government Accountability Office (2011) ‘Potential for Using Passport Issuance to Increase 
Collection of Unpaid Taxes’ GAO-11-272  http://www.gao.gov/products/GAO-11-272  
204 GAO (2011) at page 2 
205 GAO (2011) at page 17 
206 The United States Joint Committee on Taxation (2015) Estimated Budget Effects Of The Revenue Provision 
Contained In H.R. 644, As Amended By The Senate On May 13, 2015, The “Trade Facilitation And Trade 
Enforcement Act Of 2015”https://www.jct.gov/publications.html?func=startdown&id=4783  

http://uscode.house.gov/view.xhtml?req=(title:26%20section:7345%20edition:prelim)
http://www.gao.gov/products/GAO-11-272
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Australia should not expect to obtain as much revenue as was estimated to accrue to 

the IRS from this passport cancellation provision.   

Victoria and New Zealand 

In its comprehensive review of the enforcement of court fines and infringement 

penalties in the State of Victoria, the Sentencing Advisory Council (SAC) noted:  

Restrictions on international travel are an appropriate means of targeting 

persons who are likely to have the capacity to pay a court fine or infringement 

penalty (in light of the cost of international travel) but instead wilfully default. 

This strategy is particularly appropriate for persons with high value amounts 

outstanding (for example, amounts in excess of $5,000). The Victorian 

Government should continue to pursue this possibility with the Commonwealth 

Government, despite the complexities involved in such a scheme. 207 

The SAC Report was focussed on people with outstanding warrants in relation to 

unpaid court fines or infringement penalties. The Report noted that New Zealand 

imposes travel restrictions on people who have accrued large amounts of outstanding 

fines and a warrant has been issued. The results of the New Zealand scheme were 

reported:  

Between 2008–09 and 2012–13, 667 people were intercepted, resulting in 

$519,386 NZD in fines and $703,289 NZD in reparations being paid. A further 

$1,407,790 NZD in fines and reparations became subject to a payment 

arrangement over that period as a result of the interception, and $629,282 NZD 

in fines and reparations was remitted or became the subject of another 

sentence.208 

The SAC Report also noted that “State and territory governments raised the strategy 

[of restricting air travel for offenders who fail to pay their warrants] with the 

Commonwealth Attorney-General in 2012”. A separate report from the Victorian 

Ombudsman noted that the outcome of this meeting in 2012 was a referral to the 

Minister for Foreign Affairs and that in 2014 it remained with the Minister.209 

9.2 Naming and shaming taxpayers 

Shame plays an important role in human social behaviour. Where the community norm 

is to strongly value something, going against that norm can spark significant shame 

for offenders who are publicly identified. People can be deterred less by the threat of 

official punishment than by the prospect of public shaming.  

The question of whether tax authorities should publicly identify or “name and shame” 

certain taxpayers in order to penalise them usually provokes strong emotional 

                                            
 

207 Sentencing Advisory Council (2014) ‘Imposition and Enforcement of Court Fines and Infringement Penalties in 
Victoria’ 30 May 2014 at paragraph 5.7.35  https://www.sentencingcouncil.vic.gov.au/publications/imposition-and-
enforcement-court-fines-and-infringement-penalties-victoria  
208 Sentencing Advisory Council (2014) at paragraph 5.7.32 
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responses on either side of the issue. This paper proposes that a “name and shame” 

penalty could play an important role in protecting Australia’s tax system from abuse. 

As per the above discussion on the proposal for passport cancellation, there is both a 

historical precedent and a trend in other jurisdictions for this proposal. 

9.2.1 The historical regime 

The commencement of the Commissioner of Taxation’s role in 1910 (originally as the 

Commissioner of Land Taxation), brought with it the practice of identifying tax evaders 

in the Commissioner’s Annual Report. Section 9 of the Land Tax Assessment Act 1910 

required the Commissioner to provide an Annual Report to the Parliament in which the 

Commissioner was obligated to “draw attention to any breaches or evasions of this 

Act which have come under his notice.” This provision was copied into subsequent 

federal income tax legislation, including section 14 of the Income Tax Assessment Act 

1936 (ITAA 1936) and it remains current to this day. 

The first taxpayers “named and shamed” in federal Australian tax history were detailed 

in the Second Annual Report of the Commissioner of Land Tax (1911-12).210 Sixteen 

taxpayers were identified in Schedule No. 8 who were prosecuted for persistent 

neglect in non lodgement of returns. The first two rows of the table are replicated 

below: 

Name Reasons for Instituting 
Proceedings 

Date Case 
Heard 

Court State Amount of Fine 
and Costs 

Alcock, 
F. M. 

Failure to furnish returns for years 
1910-11, 1911-12, and 1912-13 

27th 
February, 
1913 

Perth W.A. £  s  d 
3  0  0 

 

It is unclear from the wording of the legislative provision (and there is no further 

assistance in explanatory memoranda or policy) as to whether Parliament intended 

this provision as a penalty for the taxpayers identified, or as a method of informing 

Parliament of tax evasion practices to which it could then respond accordingly. It is 

likely that any taxpayers so “named and shamed” in the Annual Reports would have 

considered it a penalty. The High Court said this about the purpose of this provision: 

Doubtless the main purpose was to ensure that Parliament annually received 

information as to the effect produced by the tax, by the operations of the 

provisions for its assessment and collection and by the manner in which the law 

was administered. The object of requiring the Commissioner to draw attention 

to any breaches or evasions he had noticed may have been because 

Parliament felt concerned to know what holes had been made or found in its 

legislative net, or because some annual statement was felt desirable of the use 

that had or had not been made of the penal provisions and of the authority to 

assess to additional tax and to remit it, or because lists of breaches and 

evasions were thought to be salutary records. That is a matter of speculation. 

All we know is that a command is laid upon the Commissioner that in his report 
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he shall draw attention to any breaches or evasions of the Act that have come 

under his notice. 211 

In this High Court case, the taxpayer, William Magrath, sued the Commissioner of 

Taxation for defamation for being identified in the 1943 Annual Report. The report 

listed the names of taxpayers and their tax shortfall and penalty amounts, who fell 

under three categories: (1) those as to whom there had been no evidence of evasion 

but whose cases were considered to be due to unreasonable carelessness in the 

circumstances, (2) those suspected of fraud, and (3) those whose evasion was due to 

the failure to keep proper books of account. Mr Magrath was named in the first 

category, although in a complicated chain of events he would go on to successfully 

challenge the Commonwealth’s position on the bonds he was being taxed on in a claim 

for breach of contract.212 Importantly, at the time of publishing the Annual Report, Mr 

Magrath did fall into the first category although as one judge noted: 

… it would have been fairer to him and his reputation had the Commissioner 

explained the [complex] circumstances [in the Annual Report]. So much may 

be conceded. But it is quite plain that the inclusion of his name in the report was 

but a routine procedure and was done for no reason except that his case fell 

within a class forming an ordinary head of the annual report. 213  

Mr Magrath argued that the taxpayer confidentiality provisions, then in section 16 of 

the ITAA 1936, operated to limit the scope of the publication provision, and therefore 

prohibited the Commissioner from identifying taxpayers’ names in this manner. The 

High Court noted the role of the confidentiality provisions in inducing taxpayers to 

make full and true disclosures of their income, but decided that the disclosure was 

made “in the performance of duties” – an exception to the secrecy provisions – and 

that privilege applied to the publication of the Annual Report. Practically, the 

Commissioner, in fulfilling his obligation to report breaches and evasions to 

Parliament, was authorised to name the people committing such actions: 

When the Commissioner is reporting that a breach of the Act has occurred it 

would appear to be a natural course to state, not only what had been done, but 

also who did it. A description of a breach of the Act which does not identify the 

offender is a very imperfect description. 214 

Magrath confirmed the important role of the ATO Annual Report in informing 

Parliament on the state of the tax system.215 It also highlighted the lack of guidance 

from Parliament on the objective of the provision and its uncertain scope. This 

uncertainty would play a role in the later demise of the practice. For instance, whilst 

civil tax evaders were named in the ATO Annual Reports, those prosecuted criminally 

were not customarily named in the Annual Report: 

                                            
 

211 Jackson v Magrath [1947] HCA 38 per Dixon J 
212 Magrath v Commonwealth [1944] HCA 14  
213 Ibid per Dixon J 
214 Ibid per Latham CJ 
215 Bersten, Michael "Independence and Accountability of the Commissioner of Taxation"  12 Revenue Law Journal 
5 at page 19  http://www.austlii.edu.au/cgi-bin/sinodisp/au/journals/RevenueLawJl/2002/2.html  
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The 1969 report contains only bare details of criminal prosecutions without any 

reference to the names of tax offenders but much fuller particulars, including 

names, are supplied in respect of cases where income has been understated 

but no prosecution has been launched. This current interpretation of the report 

requirement indicates that publication is regarded as unnecessary where tax 

evaders are prosecuted. Apart from a desire to keep the administration of 

revenue laws open to parliamentary and public scrutiny, publication is used to 

achieve deterrence without the expense and inconvenience of criminal 

prosecution.216 

Non-publication of criminal tax evaders’ names may have been justified on the basis 

that such information was already publicly available because taxpayers lose their 

secrecy protection in criminal cases: “Publicity is assumed from the pronouncing of 

sentence in open court.”217  However, depending upon the nature of the criminal 

conviction there was no certainty that the media would publicise it. Therefore, the 

application of the provision by the ATO led to an arguably perverse outcome where 

those taxpayers convicted of the most serious criminal offences for tax fraud were not 

named whereas those committing “unreasonable carelessness” such as Mr Magrath 

were named.  

The Commissioner’s practice of identifying taxpayers committing breaches and 

evasions in the Annual Report would run for over 70 years. The practice did not appear 

to evolve much throughout this era. The same types of breaches and evasions were 

reported year in, year out. This might have been because the provision was viewed 

by the ATO as a reporting obligation for Parliament rather than as a discretionary 

penalty which could be applied to deter tax evasion. It may also have been due to the 

full assessment nature of the tax system before 1987 and because the internet and 

social media had not yet arrived which can serve to focus more scrutiny on taxpayers 

named and shamed.  

9.2.2 The Commissioner’s decision to cease “naming and shaming” 

Since 1984-85, no ATO Annual Report has “named and shamed” taxpayers. The 

1984-85 ATO Annual Report discontinued the practice of publishing the names and 

details of taxpayers found to have committed breaches and evasions.  The 

“Commissioner’s overview” section of the Report provided the reasoning for this 

decision, extracted in full here: 

It has long been the practice to name a range of defaulting taxpayers in the 

Annual Report. This practice has been seen to arise from a general statutory 

obligation to draw attention to ‘breaches and evasions’ but has become over 

the years one of naming only taxpayers whose delinquencies are judged to be 

significant. 

                                            
 

216 Fisse, Brent "The Use of Publicity as a Criminal Sanction against Business Corporations" (1971) 8(1) Melbourne 
University Law Review 107, page 113    (Footnotes omitted) 
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In practical terms, this is a difficult test, to the point of near impossibility: 

penalties, even high penalties, are a necessary technique for encouraging 

voluntary compliance, but the fact and level of penalty imposition does not 

with any precision mark out a case as one that fits the statutory reporting 

requirement. While naming people who have attracted statutory penalty tax 

above an arbitrarily-determined level, previous Reports haven’t (for example) 

named those who were convicted in the courts of taxation offences and who, 

by virtue of the conviction, clearly had been found guilty of a ‘breach or 

evasion’. 

 

Naming costs a lot of staff effort that could better be deployed elsewhere, 

some twenty man-years annually. Even with such intensive efforts, some 

errors have occurred. Not only is naming of doubtful effectiveness as a 

deterrent, it operates as a kind of double penalty. For many of the penalty 

payers who do not see themselves as guilty of moral turpitude naming 

operates as a disincentive to dispute resolution and tax collection. The 

prospect of being named publicly forces many to fight all the way. 

 

Accordingly, the previous practice of naming defaulters has been abandoned. 

As indicated elsewhere in this Report, enforcement activities are being 

substantially stepped up. Aggregate details of tax sought to be escaped and 

penalties imposed will continue to be published. 218 

In relation to the comment above that “penalty imposition does not with any precision 

mark out a case as one that fits the statutory reporting requirement,” this was arguably 

more the case before the introduction of the tiered penalty system in 1992 to impose 

shortfall penalties based on the taxpayer’s culpability level.219 If this tiered penalty 

system were in place in 1985, it may have been far clearer which taxpayers would 

qualify for publication in the Annual Report (e.g. those who received intentional 

disregard penalties), although the Commissioner had a number of other reasons for 

discontinuing the practice as detailed above.  

The issue of naming and shaming has been publicly raised by the Commissioner and 

the Assistant Treasurer on separate occasions since the ending of this practice in 

1985. In a speech on 17 September 1999, then-Commissioner of Taxation Michael 

Carmody signalled that bankrupts who repeatedly declared themselves insolvent to 

avoid tax would be publicly shamed as part of a Tax Office crackdown on high-income 

professionals taking this course of action. Mr Carmody stated: 

These people have had every opportunity to pay their debts. Their activities, in 

my view, have all the hallmarks of thumbing their noses at us and, more 

importantly, the community. This requires a tipping of the balance to a strong 
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and unconventional response. The conventional clearly is not working. 

 

In response therefore I am giving advance notice that in fulfilling my 

responsibility under the law to advise the Parliament on the working of the Act 

I propose including in my 1999-2000 Annual Report details of those persons 

who have a substantial debt outstanding at 1 January 2000 and who have a 

history of playing hardball in the way I have outlined. 220 

However, in the ATO Annual Report 1999-2000, the Commissioner backtracked on 

the above statement. The “Commissioner’s Overview” stated: 

Persistent tax debtors 

 … there are a number of individuals who often report high levels of income and 

who, on becoming bankrupt, leave the ATO as the sole or the most significant 

creditor. It is difficult to escape the conclusion that some of these people use 

insolvency to avoid their tax obligations to the Australian community. Some 

become bankrupt for a second or third time, owing hundreds of thousands of 

dollars in tax on each occasion. 

[Four case studies are provided illustrating the issues the ATO confronts, 

however the case studies are referred to as ‘Dr Y, Mr A (barrister) etc’. No 

names are used.] 

… In my September 1999 address to the American Club, I announced my 

intention to include, in this annual report, the names of taxpayers with a 

substantial outstanding debt and a history of what I described as ‘playing 

hardball’ and ‘serial bankruptcy’. However, I have subsequently received advice 

that doing so would be outside my legal powers.221 

No further explanation was provided as to why publication of these peoples’ names 

would have been outside the Commissioner’s legal powers. Section 14 of the ITAA 

1936 remained in the tax law (and remains current to the time of writing this paper) 

and based on the precedent of Magrath, which had not been overturned or 

distinguished, it is unclear why “naming and shaming” was considered to be outside 

the Commissioner’s legal powers in 2000. This position could have been due to the 

specific circumstances of the taxpayers who the Commissioner was seeking to name 

in 2000 or it could have been due to a more conservative interpretation of the law that 

had evolved over time. In any event, if a Commissioner sought to reinstate a practice 

of “naming and shaming” in the ATO Annual Report, legal advice and, potentially, 

clarification of the law required prior to publication; moreover, consultation and public 

engagement would be warranted on such a controversial issue.  

In 2008, the issue of the Commissioner “naming and shaming” taxpayers in the ATO 

Annual Report arose again. The ABC program Four Corners aired an episode titled 
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“Tax Me If You Can” in relation to Australians evading tax through secret bank 

accounts in Liechtenstein and Switzerland. The issue of identifying serious tax evaders 

was discussed with the lawyer of one of the whistleblowers involved, Heinrich Kieber, 

and  then-Assistant Treasurer Chris Bowen: 

LIZ JACKSON [FOUR CORNERS]: The Tax office have now told us that over 

the next three weeks they’ll be issuing assessment notices seeking $60 million 

from LGT clients. But it’s highly unlikely the rest of Australia will ever know who 

these people are. Whatever tax settlements they reach, will be kept confidential. 

Unless the Tax Commissioner decides the time has come to name and shame. 

JACK BLUM [HEINRICH KIEBER’S LAWYER]: Settlements in these situations 

must be made public. And they must be made public for two reasons, first to 

ensure that there isn’t a cosy deal between the government and some very rich 

politically influential people, on one side. 

And on the other side as a deterrent to anyone else who might be thinking of 

doing this. Because as you can imagine if someone is out there cheating on 

taxes and he’s been publicly exposed he won’t become a knight. 

He won’t exactly be an honoured citizen who’s given awards. He won’t be 

appointed to State business and State Commissions. And that’s very important. 

Shaming them in their own community. And that is how it should be, because 

paying taxes is an essential civic responsibility. And the rest of us are the ones 

who pay for what these people don’t pay. 

CHRIS BOWEN [ASSISTANT TREASURER]: The Tax Office used to do that. 

Around 1984 the Commissioner decided to discontinue that practice as I 

understand it, because the Commissioner then and Commissioners 

subsequently have felt that you need to provide incentives to people to settle 

and that you do need to protect privacy where sometimes the publication will 

be many years after the actual settlement or, or a substantial period after the 

settlement. 

I can see the attraction of naming and shaming. If the Commissioner came to 

me and said he wanted to do it, it’s something I’d be open to but at the end of 

the day it’s a matter for the Tax Commissioner as to whether to do that. What 

goes in the Tax Commissioner’s annual report is up to the Tax Commissioner. 

LIZ JACKSON: But you’re open. 

CHRIS BOWEN, ASSISTANT TREASURER: If the Tax Commissioner came to 

me. 

LIZ JACKSON: Shaming them. 
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CHRIS BOWEN, ASSISTANT TREASURER: And thought that it was a good 

idea I’d certainly be very interested to hear about it. But it is a matter for the Tax 

Commissioner. 222 

There are no reports to indicate that the Commissioner did think it a good idea in 2008, 

nor that he nor the current Commissioner has had a change of mind since then.  

The issue of “naming and shaming” continues to be a regular talking point in the 

context of tax enforcement. Somewhat erroneously, it also arose in respect of some 

of the discussion around the tax transparency measures introduced in 2013 which 

require the Commissioner to publish limited information about the tax affairs of large 

corporate taxpayers.223 Section 3C of the TAA 1953 requires the Commissioner to 

publicly report the key tax details (including taxable income and tax paid) of Australian 

public and foreign-owned companies with an income of $100 million or more, and 

Australian owned resident private companies with an income of $200 million or more. 

The information published includes the company name and ABN, total income, taxable 

income and income tax payable.  

Reactions to this measure have varied considerably, with proponents of transparency 

endorsing it as exposing potential flaws in the corporate tax system and wanting to 

see more information published, whilst some business leaders and advisors have 

considered the limited information to be misleading because companies paying low 

amounts of tax may be highly compliant with the tax law. Parliament’s stated reason 

for this measure includes: 

The first objective of these amendments is to discourage large corporate tax 

entities from engaging in aggressive tax avoidance practices224 

This  statement appears to acknowledge the power of public identification, or “naming 

and shaming” as a potential deterrent for certain taxpayers from engaging in 

aggressive tax avoidance or, indeed, evasion. This objective would be better served if 

the published information noted whether any of the companies identified were actually 

engaging in aggressive tax avoidance practices. There is nothing in the currently 

published information to indicate aggressive tax avoidance practices.  

While this corporate tax transparency measure has sparked public debate about 

multinational taxation and the corporate tax regime, it should not be confused with 

“naming and shaming”. It is rather a form of general public disclosure practiced in a 

number of countries (e.g. such as Norway). Some studies have found that this can 

improve community levels of tax compliance.225 However, it is very unlikely that 

Australia would forego all taxpayer’s privacy and move to a full public disclosure 

system, therefore such a proposal is not analysed in this paper. 
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However, there is increased use of this penalty by comparable tax authorities such as 

the UK HMRC.226 There is also a growing body of academic research into the 

effectiveness of naming and shaming in a tax context.  

9.2.3 Studies on the effectiveness of naming and shaming as a tax penalty 

“Shaming is a dangerous game”227 wrote John Braithwaite in 1989 and all studies 

since that time have proven this to be true. As one review of the studies noted “overall, 

evidence on the effect of tax publicity is rare and the data available are ambiguous.”228  

Two experiments led by Coricelli have found that publicly shaming tax evaders can 

increase deterrence. The first experiment in 2010 focused on the influence of emotions 

on a person’s decision to commit tax evasion.229 It found that publicly displaying tax 

evaders’ pictures created a heightened emotional response, and that tax compliance 

could be increased where fraud was punishable by naming and shaming rather than 

simply financial penalties. The results indicated that the risk of being named and 

shamed as a tax evader reduces the probability that an individual will evade taxes by 

about 8%, and for evaders it reduces their proportion of income evaded by about 4%. 

The second Coricelli experiment in 2012 demonstrated that “shaming via public 

exposure may increase compliance only when carefully administered.” 230 It 

differentiated between consistently shaming offenders without giving them a chance 

to restore their reputation, which had a negative impact on their level of tax 

compliance, with shaming offenders but then successfully re-integrating them, which 

had a positive impact on their level of tax compliance.  

By contrast, an experiment by Blaufus in 2014 concluded that “it is far from obvious 

that a strategy of tax publicity is a successful instrument for fighting tax evasion.” 231 

This experiment found that: 

Although shame is an effective deterrent in early periods of the experiment, we 

do not observe an effect in later periods suggesting that the feelings of shame 

diminish over the course of the experiment because subjects observe the non-

compliance of other participants. 

Naming and shaming may reinforce disengagement, but if used intelligently it may also 

help to bring disengaged taxpayers back into the tax system. Before proposing how a 

“carefully administered” name and shame penalty might look in a tax system, there 

                                            
 

226 HMRC even publishes an online gallery of its most wanted tax fugitives: 
https://www.flickr.com/photos/hmrcgovuk/sets/72157631087785530/  
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are two important lessons to be considered from the literature on effective naming and 

shaming. 

Re-integrative shaming not stigmatization 

The literature suggests that there are two types of shaming: stigmatization and re-

integrative shaming. Stigmatization of the offender and his or her exclusion from the 

community of law-abiding citizens is particularly risky and can be counter-productive: 

Re-integrative shaming would lead to lower crime rates, with disapproval 

dispensed without eliciting rejection by the disapprovers or dismantling 

potentialities for future disapproval. Stigmatization, instead, would make 

criminal sub-cultures, that reject the rejectors, more attractive. One powerful 

means of stigmatization, is labelling (Becker, 1963). When a negative label gets 

applied to an individual who has supposedly broken any socially accepted rule, 

it becomes part of the individual’s identity, and from then on he/she is ‘apt to 

employ his/her deviant behaviour or a role based upon it as a means of defense, 

attack, or adjustment to the problem created by the societal reaction (see 

Lemert, 2002). A label applied after ‘primarily deviant’ behaviour may thus 

become a key aspect of the individual’s identity, and prompt ‘secondarily 

deviant’ behaviour.  

In tax law enforcement, for example, it is well known that deterrence-based 

enforcement strategies, especially when perceived as unfair according to self-

reports, can cause a paradoxical reaction or intention of future resistance to 

compliance and disrespect for the law. 232 

Stigmatization, where an offender is “not given the opportunity to restore his reputation 

[and] slips out of the net of emotional social control” is to be avoided as it can in fact 

be counterproductive as a penalty. 233 In some respects, the legislative requirement 

for the Commissioner to identify taxpayers guilty of committing “breaches or evasions” 

in the ATO Annual Report can be seen as a form of stigmatization or labelling. The 

statutory provision did not provide taxpayers publicly identified in the Annual Report 

with the opportunity to restore their reputations. Indeed, their names remain 

forevermore in the shame pages of the Annual Reports with no ability for the 

community to see whether they changed their behaviour and became fully compliant 

taxpayers in subsequent years. This does not mean that the behaviour of these 

taxpayers necessarily became worse after being named and shamed. However, 

Murphy’s research drawing on survey data from over 600 tax offenders who had been 

punished by the ATO for engaging in illegal tax avoidance schemes found that those 

taxpayers who had been penalised and subsequently stigmatised were less likely to 

comply in the future.234 
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The negative impact of being stigmatised or labelled in the ATO Annual Report would 

be more pronounced in the modern era, with the internet and social media being 

remarkably effective platforms for public shaming. The Commissioner’s past practice 

can be seen as a rather simplistic form of shaming which should be avoided, even if 

this was not the original intention of the provision. It is clear that the ATO should not 

return to this practice which was discontinued in 1984-85. 

There remains the option of re-integrative shaming, where offenders are made to feel 

ashamed of, and remorseful for, their actions, but the disapproval is communicated 

with respect and the offender can be healed and brought back into the compliant 

community. The most effective form of re-integrative shaming is “not usually applied 

by the State but occurs in micro-groups of interdependent people.”235 In a criminal law 

context, re-integrative shaming can include requiring offenders who are brought before 

the court to attend diversionary conferences: 

In these conferences, which are convened by a police officer, offenders, their 

family and friends, and their victims or a community representative all actively 

participate. Conferences focus on the crime rather than the criminal, drawing 

out the bad consequences of the crime and planning how best to make up for 

them. If the offender agrees to the group's proposals for restoration, the police 

then monitor the offender's compliance in carrying out that plan. If offenders do 

not keep their promises, then these cases can be referred for prosecution, but 

nothing said during the conference can be used in a court. 236 

In a tax law enforcement context, the delicate balance required to achieve re-

integrative shaming is difficult. Whilst the kind of diversionary conferences described 

above could be applied to taxpayers charged with criminal tax offences, the discussion 

here is focussed on finding alternative penalties to the current administrative penalty 

for intentional disregard without having to resort to the criminal law.  

It may be possible to incorporate re-integrative shaming of deliberate tax evaders if 

this is done in a manner that is as respectful as possible, focussing on the behaviour 

the tax authority is trying to stamp out, rather than simply attacking the person’s 

character and making it clear that there is a pathway to forgiveness and re-integration.   

Beware the shame threshold and mind the contagion effect 

Naming and shaming is likely to be most effective when it targets behaviour to which 

the community is strongly opposed: “When social norms are considered to be strongly 

against tax evasion, they may add social meaning and social costs to legal sanctions, 

such as shame and embarrassment in the face of a conviction of tax fraud.”237  

                                            
 

235 Braithwaite (1989) 
236 Sherman, L and Strang, H (1997) ‘The right kind of shame for crime prevention’ Australian National University, 
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Australia does appear to have relatively strong social norms against tax evasion as 

evidenced by, for example, the Community Perceptions Survey results referred to 

earlier in this paper, where an overwhelming majority of respondents supported strong 

penalties for tax evaders.238 However, not all tax evasion is equal. While most 

Australians are likely to be strongly against criminal tax fraud such as a criminal 

mastermind exploiting a flaw in the tax processing system to lodge hundreds of 

fraudulent returns and obtain millions of dollars in illegal refunds, it is less certain that 

most Australians would be strongly against tradies doing the odd “cash job” and 

avoiding a little tax on the side. This sentiment could also apply to milk bar owners 

“doing it tough” and relying on some level of cash transactions to stay afloat.  

All of these behaviours would constitute tax evasion where the people involved 

intended to evade tax but the reaction of the community to the ATO shaming all of 

these taxpayers is likely to be vastly different. Shaming the criminal mastermind would 

likely be met with strong community support and outrage at the offending – although 

whether the criminal himself felt ashamed at his behaviour would depend upon a range 

of factors including his personality. In contrast, shaming the tradie and the milk bar 

owners might fail to elicit the desired response from the community, especially if the 

majority feel that the behaviour was not really that shameful.  

This mixed reaction can be seen from some of the media’s response to the UK 

HMRC’s re-introduction of naming and shaming taxpayers. In 2009, the UK enacted 

legislation to require HMRC to publish details of deliberate tax defaulters. 239 The 

behaviour that qualifies taxpayers for being shamed is when they have received 

penalties for deliberate errors in their tax returns or for deliberately failing to comply 

with their tax obligations, and the tax involved is more than £25,000 (approx. 

AUD$41,000). The taxpayer can avoid publication if they fully disclose details of their 

defaults.  

Once the penalties are final (i.e. appeal periods have expired) HMRC will publish 

enough information to identify the taxpayer including their name, the penalties 

imposed and the amount of the tax on which the penalties were based. For companies, 

only the company can be named, not the individuals behind it.240 The legislation does 

not allow HMRC to publish details of the taxpayer’s behaviour, other than that they 

received penalties for deliberate non-compliance. The law also requires that HMRC 

do not publish any information about the deliberate tax defaulters for more than 12 

months from the date of first publication, however there is no option for an official 

pardon should the defaulter become compliant.  

The media’s reaction to HMRC’s deliberate defaulters list, which is updated every 3 

months, appears to have been mixed. Two media articles highlight one of the 

unintended consequences of naming and shaming tax evaders: 

                                            
 

238 See Footnote 5 above. 
239 Section 94 of the Finance Act 2009  and see https://www.gov.uk/government/publications/publishing-details-of-
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‘Taxman names and shames small firms... while the corporate giants are STILL 

going unpunished’ 

… The people named are easy targets. There are clearly different categories 

of tax crime, with small businesses who put cash in HMRC’s pockets named 

and shamed; but banks, wealthy lawyers and global corporations offered 

anonymity.  It seems that only little people pay tax and only little people are 

named and shamed. 241 

‘HMRC unmasks the £30m tax evaders – including a hairdresser and takeaway 

owner’ … HMRC first began publishing names in February 2013, prompting 

criticism that it was becoming overzealous in pursuing evaders. 242 

These media comments highlight one of the key risks that naming and shaming 

taxpayers poses for any tax authority: what the tax authority (or, more accurately, the 

relevant legislation where it is prescriptive) may deem as “shameful” behaviour may 

not equate to the community’s standard of what is shameful. It can also serve to 

reinforce perceptions of unfairness in the tax system. 

The UK government has mandated a minimum threshold of £25,000 for this provision. 

It is unclear why this £25,000 threshold was chosen243 but the reaction by the media 

above indicates that it may be set too low and may capture too many “ordinary” people 

and businesses to be considered to be in line with the community’s view of shameful 

tax evasion. Another potential drawback with the publication is the absence of any 

explanation as to what the taxpayer’s behaviour was in evading tax. For instance, did 

the taxpayer set up an elaborate arrangement that also had the effect of causing other 

creditors to lose money? There may be some in the community and media who do not 

know what a deliberate evader penalty would normally entail. The result can be that 

the exercise of “naming and shaming” is seen as reinforcing community perceptions 

about inequality in society being played out as inequality in the tax system. For 

example, there may be a perception that wealthy taxpayers are rarely, if ever, shamed 

for using creative ways to avoid significant amounts of tax, whereas poorer taxpayers 

are hit with the full force of the law when they evade tax.  

The UK government ran a Liechtenstein Disclosure Facility around the same time as 

its re-introduction of naming and shaming.244 This form of tax amnesty enabled UK 

citizens with hidden assets in Liechtenstein to come forward, make a voluntary 

disclosure and receive immunity from criminal prosecution, heavily reduced penalties 

and a shorter period of review than would otherwise apply. Whilst there was no 

connection between the naming and shaming rollout and the tax amnesty, the risk in 

reinforcing community perceptions of inequality or unfairness is clear. 

                                            
 

241 Daily Mail, 22 February 2013 http://www.dailymail.co.uk/news/article-2282441/HMRC-names-shames-tax-
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242 The Telegraph, 21 August 2014  http://www.telegraph.co.uk/finance/personalfinance/tax/11048651/HMRC-
unmasks-the-30m-tax-evaders-including-a-hairdresser-and-takeaway-owner.html  
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In addition to the risk of miscalculating what could be called the “shame threshold”, tax 

authorities also need to be careful that in naming and shaming certain behaviours they 

do not create or reinforce a perception amongst compliant taxpayers that “everyone is 

doing it”. This could lead to what is known as a “contagion effect” and have a negative 

influence on the level of tax compliance: 

… tax publicity might trigger two opposing effects simultaneously – the shame 

effect and the contagion effect. 

… Previous research has demonstrated that social norms have a considerable 

impact on tax evasion (Cullis et al, 2012) Individuals comply as long as they 

believe that compliance is the social norm (Alm, 2012). Gino et al (2009) show 

that the observation of unethical behaviour of another person is potentially 

contagious because it may change the social norms regarding dishonesty. 

Therefore, at the same time that publishing information could be a deterrent to 

tax evasion (via the shaming effect), it could also destroy the social norm of 

compliance.  This effect would be in keeping with a strand of literature that 

shows that taxpayers are conditionally cooperative, i.e. people are willing to 

comply as long as others do (e.g., Frey and Torgler, 2007; Traxler, 2010). Due 

to these potentially opposing effects – increasing shame on the one hand, risk 

of contagion on the other – the overall effect of public disclosure on tax 

compliance remains unclear.245 

If the ATO were to “name and shame” numerous taxpayers it had detected doing “cash 

jobs”, the contagion effect could actually result in other, hitherto compliant taxpayers 

feeling that they are missing out on the benefits that others in their group (for example, 

tradies) are receiving and therefore starting to do cash jobs themselves. The contagion 

effect could be particularly damaging where the behaviour being shamed has not 

reached the “shame threshold” so that the community and media does not condemn 

the behaviour and it is accepted as normal practice. This recalls a quote noted earlier 

in this paper where the head of Australia’s Black Economy Taskforce stated that some 

Australians view taking cash-only payments and not declaring them as “almost a 

national sport”. It’s hard to think of anything more contagious in Australia than sport.  

9.2.4 Designing an effective name and shame tax penalty 

The community plays the key role in the effectiveness of a name and shame penalty. 

It is essential that the community be consulted on any proposed penalty. It would also 

be advisable for a new statutory provision to be enacted rather than relying on section 

14 of the ITAA 1936 discussed above.  

The behaviour to be targeted by a name and shame penalty should be behaviour that 

is publicised by the Commissioner as being of the utmost seriousness, in that it 

challenges the integrity of Australia’s tax system and existing penalties on their own 

are likely to be ineffective. This is, in some respects, a rather ambiguous threshold, 
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however it is important to give the Commissioner discretion, as the ATO is likely to be 

far more aware of the highest (and current) risks to the tax system than the government 

or Parliament. Legislative criteria enacted in one year may not retain their relevance 

in subsequent years. For example, using blunt criteria such as: 

taxpayers found to have intentionally disregarded the law + failed to pay their 

penalties + evaded tax > $X 

 = name and shame 

could result in too wide a variety of behaviour falling into this category.  

Prescriptive criteria also leave the Commissioner with no discretion to exclude an 

individual where their personal circumstances might warrant exclusion. The 

arguments against such prescriptive criteria mirror the arguments against mandatory 

sentencing for criminal offences. Mandatory sentences are regularly criticised 

because they “prevent judges from imposing an appropriate penalty based on the 

unique circumstances of each offence and offender” and they “have been shown to 

disproportionately impact upon particular [already disadvantaged] groups.” 246 An 

alternative approach could be to give the Commissioner a discretion to exclude 

taxpayers who fit the criteria from being named and shamed in exceptional 

circumstances. However, there is a risk that the community may perceive, rightly or 

wrongly, that taxpayers from advantaged groups are disproportionately obtaining this 

exception unless transparency measures are implemented. 

The most egregious tax evasion behaviour will often be highly sophisticated, involving 

multi-step, complex arrangements and structures. The behaviour will often abuse or 

exploit legislative protections outside the tax regime, such as the corporate veil, trust 

layering and insolvency/bankruptcy protections. This is a key reason for a 

Commissioner discretion as to naming and shaming; it is also why any modern 

response to tax evasion requires a cross-agency response to address the 

arrangements using a range of legislation and why simple financial and criminal 

penalties designed to target individual taxpayers are often ineffective. 

It is proposed that at least three types of behaviour could be suitable for public naming 

and shaming, because they challenge the integrity of Australia’s tax system, and that 

existing penalties on their own are unlikely to be effective. There are examples of these 

types of behaviour in recent Australian tax history.  

Bottom of the harbour schemes 

The type of behaviour that was seen in the bottom of the harbour schemes from the 

1970s and 1980s, discussed above. Companies with accumulated profits were 

stripped of assets before tax became due and by the time the ATO was able to 

respond, dummy directors had been installed and the money was long gone. Existing 

criminal penalties were insufficient (this would eventually be rectified by Parliament) 

and administrative tax penalties were of little use as they would not be paid. Those 
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who gained the most were immune from debt recovery because they had separated 

themselves from the final company directors and structures their personal affairs to 

protect their assets from creditors such as the ATO. As acknowledged by the 

Commissioner of the time in correspondence with the government of the day, the ATO 

felt that its options to stamp out this behaviour were limited and it was not until 

significant legislative reform was passed, consisting of anti-avoidance provisions and 

new criminal penalties, that the behaviour was brought under control. Unfortunately 

for the Australian community, that process took a very long time.  

The bottom of the harbour schemes first came to the ATO’s attention in 1973.247 By 

most reports the schemes had disappeared by around 1984 but the final criminal 

prosecutions took until 1989 to wrap up. Allowing the behaviour to persist for over a 

decade caused significant damage to the integrity of the tax system. A name and 

shame penalty such as the one proposed here could have acted as a circuit-breaker 

within the mid to late 1970s to curb the popularity of these schemes. It may have been 

particularly effective in deterring wealthier individuals from signing up to these 

schemes, as they would have been sensitive to the ramifications of being named and 

shamed. It would have been beneficial had the Commissioner been able to name and 

shame the major players involved in the scheme including the lawyers, accountants 

and insolvency specialists helping to set them up. Those individuals may not have 

been able to be penalised using existing administrative or criminal penalties (although 

now they may be caught by the promoter penalty regime). However, in many schemes 

their roles would have been clear and being named would have been particularly 

damaging to their credibility and may have impacted their continued ability to practise 

in their professions.  

Of course, as discussed above, the Commissioner did have available to him a limited 

form of name and shame penalty during the bottom of the harbour era, as taxpayers 

guilty of “breaches or evasions” were named in the Annual Reports. However, the way 

it was utilised meant it was of limited value.  

Abuse of bankruptcy to avoid payment of tax 

The second example of behaviour that could justify naming and shaming penalty is 

the repeated abuse of bankruptcy to avoid payment of tax debt by some professionals 

in the late 1990s and early 2000s. A report by the ANAO described the behaviour: 

ATO research shows that there are three professional groups (lawyers, 

accountants and medical practitioners) with an average level of tax debt that is 

nearly five times the national average (barristers nearly ten times the national 

average).  

… The ANAO noted the number of high-income persons with high levels of tax 

debt who have avoided the payment of their tax. The ATO has found that a 

relatively small number of high-income debtors (with substantial tax debts) use 

bankruptcy as a means of avoiding tax. It is a device used almost exclusively 
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by high-income professionals, whose source of income is largely fee for service. 

This has no bearing on their continuing employment and receipt of substantial 

incomes. The ability of some debtors to continue in their profession regardless 

of bankruptcy or conviction for breaches of tax law assists them avoid the 

payment of tax. That a sizeable proportion is in professions that can promote 

or undermine the integrity of the tax system is also noted. The Commissioner 

of Taxation has recently expressed concern about this behaviour. 248 

The reference by the ANAO to the Commissioner of Taxation having “recently 

expressed concern” was in fact a reference to the Commissioner’s speech in 1999 

where he flagged his intent to name and shame the worst offenders of these practises 

in the 1999-2000 ATO Annual Report. The Commissioner’s justification for naming 

and shaming in that circumstance would apply today. The Commissioner noted how 

these people were “thumbing their noses at” the taxpaying community and that the 

conventional response by the ATO was clearly not working. Cases appeared to involve 

high income earners who became bankrupt but continued to enjoy a luxurious lifestyle 

via the benefit of assets held in third parties’ names which were protected from 

creditors. It would again take many years for this problem to be resolved by 

conventional means. The ATO established a project focussed on the high level of debt 

in the legal profession in late 1997.249 After the ANAO report of 1999, a Joint Taskforce 

was established by the government in 2001.250 In 2004, legislation was drafted to 

tighten the bankruptcy legislation which, alongside the compliance action, helped to 

resolve the issue.251 A Parliamentary Committee inquired into that legislation in 2004 

and its report made the following comments about the ATOs handling of the problem: 

The Committee found general agreement that measures should be 

implemented to address the deliberate use of bankruptcy laws by high income 

earners to avoid tax and other debts. It also found that the ATO had been 

derelict in its duty in failing to identify tax defaulters, namely barristers who 

abused the bankruptcy laws to avoid paying tax. 252 

Phoenix companies 

The third example of behaviour that may justify the use of a naming and shaming tax 

penalty is a current behaviour: phoenix activity. As with bottom of the harbour and 

repeated abuse of bankruptcy schemes, phoenix activity can be a notoriously difficult 

activity to define – and penalise – because much depends on proving the intent of the 

controller: 
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Defining precisely what constitutes fraudulent phoenix activity is inherently 

difficult. This was noted by the Parliamentary Joint Committee on Corporations 

and Financial Services in its report on corporate insolvency laws in 2004.1 

However, underlying the distinction between illegitimate, or fraudulent, phoenix 

activity and a legitimate use of the corporate form, is the intention for which the 

activity is undertaken. Relevantly, ASIC draws a distinction between 

businesses that get into a position of doubtful solvency or actual insolvency as 

a result of poor business practices (for instance, poor record keeping or poor 

cash management practices) and those operators who deliberately structure 

their operations in order to engage in phoenix activity to avoid meeting 

obligations. The contrast between fraudulent phoenix activity and a legitimate 

use of the corporate form is also captured by the Australian Taxation Office 

(ATO) which defines phoenix activity to be: ‘the evasion of tax through the 

deliberate, systematic and sometimes cyclic liquidation of related corporate 

trading entities’ (emphasis added). 253 

The history of regulatory attempts to combat phoenix activity is a long and largely 

unsuccessful one. It is beyond the scope of this paper to provide a comprehensive 

history.254 In 1994 the phoenix problem was identified by the Victorian Law Reform 

Committee,255 while as early as 1996 the Australian Securities Commission had 

produced a research paper estimating the activities cost the community between $670 

million and $1.3 billion per year. 256 Despite a phoenix taskforce,257 legislative 

reform,258 a steady stream of reviews259 and a partridge in a pear-tree (aka a related 

Royal Commission260) the search continues for the turtledove to conquer the phoenix. 

While estimating the size and cost of phoenix activity is “highly problematic”261 a report 

commissioned by the Fair Work Ombudsman in 2012 estimated its total cost to the 

community at between $1.8 billion to $3.2 billion per year.262  
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The phoenix problem could be the perfect vehicle on which to trial a new naming and 

shaming tax penalty for the Commissioner as proposed in this paper. This is because 

its damaging effects are felt not only by the ATO in terms of tax evaded, but also by 

the broader community when insolvent businesses are unable to pay their employees 

and creditors. Honest businesses are impacted because they cannot compete on a 

level playing field against companies that don’t pay tax. By publicly identifying phoenix 

operators, the Commissioner would be helping to protect the tax system from further 

abuse while also arming potential creditors with the knowledge to be careful in their 

dealings with named phoenix operators. A number of reports have also noted the 

potential value of this type of penalty, for example: 

Fair Work Ombudsman Report 

The publication of repeat offenders could be coupled with an education 

campaign. This two pronged strategy would seek to make it very difficult for 

repeat offenders to continue to operate businesses. Many stakeholders were 

enthusiastic about this option, particularly if it was combined with an education 

campaign.263 

Senate Economics References Committee Report 

While 'naming and shaming' may give rise to issues of procedural fairness, the 

committee believes that this is an idea worthy of more detailed consideration. 

264 

It also appears that the Commissioner has access to a list of suspected phoenix 

operators who could be put on notice that they will be named and shamed unless their 

behaviour changes. A “phoenix watchlist” was established in 2015, contributed to by 

a number of agencies on the Phoenix Taskforce however at this time it is not made 

available to the public. It is: 

is a register of known or suspected illegal phoenix operators accessible to 

participating state and federal government agencies, including the ATO, ASIC, 

state and territory revenue offices, the Fair Work Ombudsman and the 

Australian Business Register. The ATO noted that it 'has already provided 

information regarding 154 confirmed Phoenix operator groups with 2,184 linked 

entities through the Phoenix Watchlist and is working to provide further 

information over time.265 

All of the above activities caused (or continue to cause) extensive damage to the 

integrity of Australia’s tax system. Communications by the various Commissioners of 

Taxation publicised the general effects of this damage but the taxpayer secrecy laws 

operated to protect the privacy of most offenders (except for the handful convicted of 

criminal offences). If the Commissioner had available a name and shame tax penalty 
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along the lines of the one proposed here, it is possible that the growth in popularity of 

these schemes could have been curbed. Given that the cost of these schemes has 

been in the billions of dollars, the value of a penalty which could reduce their impact 

on the tax system would be enormous.  

9.2.6 Behaviour that would not justify naming and shaming 

Not all threats to the tax system are suitable for a naming and shaming penalty. The 

Commissioner would have to be very conscious of cultural norms and where there 

may be widespread acceptance of a certain behaviour, naming and shaming those 

engaging in it may be ineffective. For example those tradies involved in the cash 

economy. Before seeking to name and shame,  the ATO should be – and is – focussed 

on improving reporting mechanisms and detecting non compliance, and applying the 

full force of the existing penalty regime to those detected.  

9.2.7 Potential safeguards for a naming and shaming tax penalty 

To address concerns about the Commissioner of Taxation overreaching in applying a 

name and shame tax penalty, its legislative design could mirror that of the recently 

enacted “Commissioner’s remedial power”.266  That power gives the Commissioner 

the ability to make a disallowable legislative instrument to modify the operation of the 

taxation law to ensure the purpose of the law is achieved. The Commissioner has 

undertaken to consult publicly as part of the process of exercising the power and 

Parliament retains the power to disallow the legislative instrument.  

The proposed naming and shaming tax penalty could require the Commissioner to 

make a disallowable legislative instrument notifying the public of the particular activity 

where those detected engaging in it will be named and shamed. For example, an 

instrument could nominate “phoenix activity” and the Commissioner could notify the 

people on the phoenix watchlist of his intention to name and shame them should their 

behaviour not change. Designing the penalty in this way would ensure that Parliament 

and the potentially affected class of taxpayers is engaged in the process.  

9.2.8 Does a name and shame penalty satisfy the hallmarks of effective tax penalties?  

Proportionate/Fair 

Being named and shamed can have a significant detrimental impact upon a person. 

As discussed above, it can serve to reinforce their disengagement from the tax system 

and from the community. The publicity generated could exceed that generated from 

some criminal cases even though the level of offending may be less. This suggests, 

as explained above, that the behaviour to be targeted with this penalty must 

fundamentally threaten the integrity of the tax system and therefore warrants a 

measure as severe as naming and shaming. Importantly, those taxpayers targeted to 

be named and shamed would be given an opportunity to change their behaviour which 

would add to the fairness and proportionality of this penalty. 

The involvement of Parliament, by way of a disallowable legislative instrument, and 

the publicity this process would attract, would help to ensure scrutiny over this penalty 

                                            
 

266 Division 370 of Schedule 1 of the Taxation Administration Act 1953 
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before it was exercised. Victims of behaviours such as phoenix activity would likely 

view the naming and shaming of phoenix operators as proportionate given the 

devastating impact these activities have had on many Australians over the past twenty 

plus years.  

Swift 

The name and shame penalty is not very swift. It would not necessarily require a 

lengthy investigation nor would there be any court proceedings or legislative time limits 

(such as waiting for objection or appeal rights to expire). However, the Commissioner 

would be required to undertake a public notification process, make a legislative 

instrument and notify the taxpayers concerned of his intention to name and shame 

them, and ideally give them a chance to change their behaviour. This could take time 

given most tax offending only crystallises upon the lodgement of returns which can 

occur well after the end of the financial year. Given the potential impact on the taxpayer 

and/or their business of naming and shaming, this penalty should not be used lightly 

and this justifies the period of time imposing it would take. 

Certain 

It is suggested that requiring the Commissioner to make a legislative instrument 

informing the public of the type of behaviour to be covered and informing targeted 

taxpayers that they are on the list to be named and shamed helps to make this 

proposed penalty certain. It is possible that some of the taxpayers being targeted could 

have been unaware of the Commissioner’s view of their behaviour until being notified 

of their proposed naming and shaming, however once notified they would be very 

much aware of the consequences if they continue with their behaviour.   

Memorable/Highly Visible Enforcement 

While it seems obvious that  naming and shaming would easily satisfy the criterion of 

being memorable or effecting highly visible enforcement, especially in an era of the 

internet and social media, this is not necessarily true. There is no guarantee of 

publicity, particularly where only the “small fish” are being named. It will be interesting 

to see if media interest in the UK HMRC’s naming and shaming reduces as the practice 

becomes more routine.  

An advantage of the name and shame penalty being proposed here is that the 

Commissioner’s publication would clearly state the behaviour being targeted. Rather 

than simply producing a list of names and businesses considered to be tax evaders, 

the Commissioner’s communication would emphasise the behaviour being targeted 

and its impact on the tax system. This would be likely to generate greater publicity and 

make the penalty more memorable. The Commissioner would have to be careful not 

to give opportunists the “keys to the safe” by revealing vulnerabilities in the system 

that have not been fixed. The legislative instrument notifying Parliament of the 

behaviour to be named and shamed could prompt Parliament to take a greater interest 

in the issue and assist the passage of any needed law reform. As was evident from 

bottom of the harbour and phoenix history, law reform can often take many years and 

it is the community who bears the costs for these delays.  

Cost effective 
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The name and shame penalty proposed here would be relatively cost effective. It 

would likely add little to the cost of the ATO compliance resources already devoted to 

high risk activities which threaten the integrity of the tax system.  

Incentivises and provides a pathway to re-integration 

Naming and shaming may be a dangerous penalty because it can reinforce the 

offender’s sense of disengagement, particularly where the person being shamed is not 

given the opportunity to restore their reputation. This can be addressed by giving 

offenders such an opportunity and ensuring that it is clearly explained to them what 

they need to do to achieve restoration and re-integration. If this were done carefully, it 

could result in a significant increase in their engagement and level of compliance.  

It is proposed that the name and shame tax penalty include a requirement for the 

Commissioner of Taxation to issue a formal pardon where an identified taxpayer can 

demonstrate that they were actually innocent of the alleged behaviour, or a mistake 

was made, or that the taxpayer’s behaviour has changed. The time frame and scope 

of such behaviour change and consequent pardon would need to be carefully 

designed and the pardon would have to be publicised for the taxpayer to obtain the 

maximum benefit from it. The requirement for the Commissioner to warn people before 

naming and shaming them could also help to prevent mistakes from occurring.   
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10. Conclusion 
“When everyone is up front / And they’re not playing tricks, 

When you don’t have no freeloaders / Out to get their kicks… 

I just have to remember / There’ll be days like this” 

Van Morrison267 

 

From its origins in 1910, Australia’s tax penalty regime has changed markedly little in 

comparison with the broader tax system. Tax penalties operate today much the same 

way they always have, with an overwhelming use of administrative financial penalties 

backed up by criminal penalties as a last resort. Promoter penalties were a welcome 

addition to the tax penalty regime in 2006. However they are narrow in their scope and 

apply only to promoters of tax exploitation schemes rather than deliberate tax evaders. 

Administrative financial penalties have been, and likely always will be, the penalty of 

choice for penalising tax evasion. But to be effective these penalties have to be paid, 

and this paper has demonstrated that most of the time they are not paid by deliberate 

tax evaders. The higher the culpability and penalty, the lower the likelihood of 

payment. The administrative penalty regime is, in some ways, working the opposite to 

how it was intended: the effective penalty rate for those taxpayers who intentionally 

disregard the tax law is lower than for those taxpayers who (merely) fail to take 

reasonable care. This is a situation that the community would invariably perceive as 

unfair. This is a situation which needs to be rectified by increasing penalty payment 

levels and finding other ways to penalise deliberate tax evaders when they do not pay 

their financial penalties.  

This paper has proposed a number of solutions for how the existing penalties can be 

more effectively utilised, and how new penalties could provide the ATO with much-

needed alternative penalty options.  

First, there is merit in Australia considering the introduction of a passport cancellation 

penalty for those found to have intentionally disregarded the tax law and are unwilling 

to pay their penalty. This would be consistent with a recent reform in the United States 

and with moves in various jurisdictions which are increasingly looking towards 

restricting privileges for people who fail to pay their fines. There are a wide range of 

such privileges that can be targeted including occupational licences, driver’s licences, 

ability to contract with the government. However, cancelling these privileges may be 

detrimental to the offender’s ability to work or earn an income, and therefore defeat 

the purpose of trying to get the offender to pay their fine. One advantage of passport 

cancellation is that it is less likely to have this effect, except perhaps in exceptional 

circumstances where the penalty may not be appropriate anyway.  The existing DPO 

regime for tax debts has a number of weaknesses which deliberate tax evaders can, 

and have, exploited to their advantage. The Christopher Skase matter was just one 

high profile example of the DPO regime failing to force a wealthy tax evader to pay 

their penalty before departing Australia.  

                                            
 

267 Song lyrics, Van Morrison, ‘Days Like This’ (1995) 
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Second, it is proposed that a naming and shaming tax penalty be established, but 

carefully designed to be used as a scalpel rather than a sledgehammer. A name and 

shame penalty would function best when it is used to combat behaviour akin to a 

cancer on the tax system which, if left untouched, can grow to attack the health of the 

system; examples include bottom of the harbour type schemes; the abuse of 

bankruptcy especially by high income professionals; and phoenix activity which shows 

no signs of abating. A name and shame tax penalty as proposed here could help to 

safeguard the tax system from the next widespread activity which threatens its integrity 

by allowing the Commissioner of Taxation to respond in a more agile manner than the 

existing tax penalties allow.  

This paper has demonstrated that many people who “play the system or deliberately 

avoid their obligations” are not being effectively penalised. If Australia’s tax penalty 

regime does not evolve, then strategic risk number 4 for the ATO could be in danger 

of being realised: 

The community perceives the tax system as unfair and that we may not be 

aware of, or capable of, pursuing those who play the system or deliberately 

avoid their obligations.268 

Without change to the penalty regime, the community may come to perceive that tax 

evaders in Australia are “caught and released” rather than “detected, deterred and 

dealt with.”  

 

 

                                            
 

268 ATO Corporate Plan 2016-17  https://www.ato.gov.au/uploadedFiles/Content/CR/downloads/n7769-07-
2016_js37088_w.pdf  

https://www.ato.gov.au/uploadedFiles/Content/CR/downloads/n7769-07-2016_js37088_w.pdf
https://www.ato.gov.au/uploadedFiles/Content/CR/downloads/n7769-07-2016_js37088_w.pdf
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Appendix – Comprehensive penalty payment data tables 
 

Explanation of the table headings 

Average Tax Amount $ Average tax shortfall amount 

Avg Pen $ Average penalty amount 

Avg Pen Amnt for Full Pen Paid Cases $ The average amount of penalty for cases where the entire penalty amount was paid by 30/6/16 

Avg Pen Amount for Nil Paid Cases $ The average amount of penalty for cases where no penalty was paid by 30/6/16 

Cases The number of cases where this penalty was imposed  

Cases Full Pen Paid by 30/6/16 The number of cases where the entire penalty amount was paid by 30/6/16 

Cases Full Pen Paid by 30/6/16 The percentage of cases where the full penalty was paid by 30/6/16 

COY Company taxpayers 

IND Individual taxpayers 

Median Pen $ Median penalty figure  

Median Tax Amount $ Median tax shortfall figure 

Nil pen paid by 30/6/16 The number of cases where no penalty payments were made by 30/6/16 

Nil pen paid by 30/6/16 % The percentage of cases of the total where no penalties were made by 30/6/16 

Pen Paid by 30/6/XX % The percentage of penalties paid by 30/6/XX of the total penalty amount imposed 

Pen Paid in XX-YY $ The amount of penalties paid in that year 

Penalty Amount Total $ The total amount of penalties imposed 

Pen Paid by 30/6/16 $ The amount of penalties paid by 30/6/16 

Pen Paid by 30/6/16 % The percentage of penalties paid by 30/6/16 of the total imposed 

Tax Agent Return The number of cases where the taxpayers’ returns were lodged by a tax agent 
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Tax Agent Return % The percentage of cases where the taxpayers’ returns were lodged by a tax agent of the total number of cases 

Tax Amount $ The tax shortfall amount 

Tax Paid by 30/6/16 $ The amount of tax owing that was paid by 30/6/16 

Tax Paid by 30/6/16 % The percentage of tax owing that was paid by 30/6/16 

Tax Paid in XX-YY $ The amount of the tax shortfall paid in that year 

Total Pen Paid by 30/6/XX $ The total amount of penalty that had been paid by 30/6/XX 

Total Tax Paid $ The total amount of the tax shortfall paid 

Year The financial year in which the penalty was imposed 
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Penalties for Failure to take reasonable care 

 

Appendix Table 1- Failure to take reasonable care false and misleading statement cases 2011-12 to 2015-16 

Year Cases  

Tax 
Agent 
Return 

Tax 
Agent 
Return 

% IND COY 
Tax Amount 

$ 
Tax Paid by 
30/6/16 $ 

Tax Paid 
by 

30/6/16 % 

Penalty 
Amount 
Total $ 

Pen Paid 
by 

30/6/16 
$ 

Pen 
Paid by 
30/6/16 

% 
Avg 

Pen $ 

Median 
Pen 

Amount 
$ 

Nil pen 
pymnt 

Nil 
pen 

pymnt 
% 

11-12 34,860 27,133 78% 34,782 37 138,968,674 121,796,904 87.6% 34,567,045 21,595,730 62% 992 571 4,741 13.6% 

12-13 17,502 11,002 63% 17,474 11 79,746,400 74,727,345 93.7% 22,002,670 12,979,698 59% 1,257 568 2,916 16.7% 

13-14 12,792 6,390 50% 12,760 25 52,825,142 50,871,526 96.3% 17,506,605 9,970,995 57% 1,369 735 2,344 18.3% 

14-15 2,772 853 31% 2,723 40 132,37,697 11,687,821 88.3% 9,866,195 2,874,230 29% 3,559 1,137 995 35.9% 

15-16 4,728 2,157 46% 4,645 80 33,573,220 30,475,889 90.8% 10,309,935 3,216,560 31% 2,181 1,186 2,008 42.5% 

Total 
(5 

yrs) 72,654 47,535 65% 99.6% 0.3% 318,351,134 289,559,486 91.0% 94252450 50,637,214 54% 1297 603 13,004 17.9% 

 

Appendix Table 2- Failure to take reasonable care cases rolling table tax payments 2011-12 to 2015-16 

Year 
Tax Amnt 

Total $ 
Tax Paid in 

11-12 $ 
Tax Paid in 

12-13 $ 
Tax Paid in 

13-14 $ 
Tax Paid in 

14-15 $ 
Tax Paid in 

15-16 $ 
Total Tax 

Paid $ 

Average 
Tax 

Amount $ 
Median Tax 
Amount $ 

11-12 138,968,674 107,219,555 9,898,327 1,893,304 1,032,458 1,753,260 121,796,904   

12-13 79,746,400 n/a 67,044,432 5,700,004 1,406,721 576,188 74,727,345   

13-14 52,825,142 n/a n/a 45,209,609 3,649,920 2,011,998 50,871,526   

14-15 13,237,697 n/a n/a n/a 10,675,031 1,012,790 11,687,821   

15-16 33,573,220 n/a n/a n/a n/a 30,475,889 30,475,889   
Total    

(5 yrs) 318,351,134 107,219,555 76,942,758 52,802,917 16,764,130 35,830,125 289,559,486 4382 2368 
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Appendix Table 3 - Failure to take reasonable care cases rolling table penalty payments 2011-12 to 2015-16 

Year 
Pen Amnt 

Total $ 
Pen Paid in 

11-12 $ 

Pen Paid 
by 

30/6/12 % 
Pen Paid in 

12-13 $ 

Pen Paid 
by 

30/6/13 % 

Pen Paid 
in 13-14 

$ 

Pen Paid 
by 30/6/14 

% 
Pen Paid 

in 14-15 $ 
Pen Paid by 
30/6/15 % 

Pen Paid 
in 15-16 

$ 

Pen paid 
by 

30/6/16 
% 

Total Pen 
Paid by 

30/6/16 $ 

11-12 34,567,045 15,727,439 45% 3,890,421 57% 951,721 60% 545,484 61% 480,666 62% 21,595,730 

12-13 22,002,670 n/a n/a 8,931,115 41% 2,543,282 52% 1,119,035 57% 386,267 59% 12,979,698 

13-14 17,506,605 n/a n/a n/a n/a 6,486,048 37% 2,066,746 49% 1,418,201 57% 9,970,995 

14-15 9,866,195 n/a n/a n/a n/a n/a n/a 2,045,240 21% 828,990 29% 2,874,230 

15-16 10,309,935 n/a n/a n/a n/a n/a n/a n/a n/a 3,216,560 31% 3,216,560 
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Penalties for Recklessness  

 

Appendix Table 4 - Recklessness false and misleading statement cases 2011-12 to 2015-16 

Year Cases 

Tax 
Agent 
Return 

Tax 
Agent 
Return 

% Ind Coy 
Tax Amount 

$ 

Tax Paid 
by 

30/6/16 $ 

Tax 
Paid by 
30/6/16 

% 
Penalty 

Amount $ 

Penalty 
Paid by 

30/6/16 $ 

Penalty 
Paid by 
30/6/16 

% 
Avg 

Pen $ 

Median 
Pen 

Amnt $ 

Nil Pen 
Paid by 
30/6/16 

Nil Pen 
Paid by 
30/6/16 

% 

11-
12 1790 578 32% 1773 14 

46,270,553 31,949,548 
69% 

19,163,278 8,916,602 47% 
10,706 1,934 

383 
21% 

12-
13 1293 696 54% 1266 25 

30,608,833 
15,002,773 49% 

22,755,986 4,682,430 21% 
17,599 1,860 258 20% 

13-
14 1289 206 16% 1234 53 

8,186,340 
7,902,273 97% 

32,282,046 5,424,032 17% 
25,044 3,668 295 23% 

14-
15 458 86 19% 405 49 

2,616,921 
2,096,159 80% 

11,278,797 737,717 7% 
24,626 3,505 227 50% 

15-
16 3784 677 18% 3680 101 

22,935,505 
21,312,559 93% 

18,500,162 1,312,092 7% 
4,889 914 2979 79% 

Total 
(5 

yrs) 8614 2243 26% 8358 242 110,618,152 78,263,312 71% 103,980,269 21,072,872 

20% 

12,071 1,359 4,142  48% 

 

Appendix Table 5 - Recklessness cases rolling table tax payments 2011-12 to 2015-16 

Year 
Tax Amnt 

Total $ 
Tax Paid in 

11-12 $ 
Tax Paid in 

12-13 $ 
Tax Paid in 

13-14 $ 
Tax Paid in 

14-15 $ 
Tax Paid in 

15-16 $ 
Total Tax 

Paid $ 

Average 
Tax 

Amount $ 

Median 
Tax 

Amount $ 

11-12 46,270,553 $29,891,623 988,108 297,183 330,186 442,448 31,949,548   

12-13 30,608,833 n/a 9,128,313 3,125,436 840,268 1,908,756 15,002,773   

13-14 8,186,340 n/a n/a 7,337,437 353,866 210,970 7,902,273   

14-15 2,616,921 n/a n/a n/a 1,940,430 155,729 2,096,159   

15-16 22,935,505 n/a n/a n/a n/a 21,312,559 21,312,559   
Total    

(5 yrs) 110,618,152 
n/a 

10,116,422 10,760,057 3,464,749 24,030,461 78,263,312 12,842 4,402 
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Appendix Table 6 - Recklessness cases rolling table tax payments 2011-12 to 2015-16 

Year 
Pen Amnt 

Total $ 
Pen Paid in 

11-12 $ 

% Pen 
Paid by 
30/6/12 

Pen Paid 
in 12-13 $ 

% Pen Paid 
by 30/6/13 

Pen Paid 
in 13-14 $ 

% Pen Paid 
by 30/6/14 

Pen Paid in 
14-15 $ 

% Pen Paid 
by 30/6/15 

Pen Paid 
in 15-16 

$ 
% Pen paid 
by 30/6/16 

Total Pen 
Paid by 
30/6/16 

$ 

11-12 19,163,278 3,619,769 19% 4,543,752 43% 433,928 45% 167,543 46% 151,610 47% 8,916,602 

12-13 22,755,986 n/a n/a 1,696,184 7% 2,265,991 17% 447,557 19% 272,698 21% 4,682,430 

13-14 32,282,046 n/a n/a n/a n/a 2,998,695 9% 1,532,347 14% 892,991 17% 5,424,032 

14-15 11,278,797 n/a n/a n/a n/a n/a n/a 426,881 4% 310,836 7% 737,717 

15-16 18,500,162 n/a n/a n/a n/a n/a n/a n/a n/a 1,312,092 7% 1,312,092 
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Penalties for Intentional Disregard – All taxpayers 

 

Appendix Table 7 - Intentional Disregard cases 2011-12 to 2015-16 

Year 
Case

s 

Tax 
Agent 
Rtrn 

Tax 
Agent 
Rtrn % Ind Coy 

Tax 
Amount $ 

Tax Paid by 
30/6/16 $ 

Tax Paid 
by 

30/6/16 
% 

Pen Amount 
$ 

Pen Paid 
by 

30/6/16 $ 

Pen Paid 
by 

30/6/16  
% 

Avg Pen  
$ 

Median 
Pen 

Amnt $ 

Nil Pen 
Paid by 
30/6/16 

Nil Pen 
Paid by 
30/6/16 
% 

* 
Full Pen 
Paid by 
30/6/16 

Full Pen 
Paid by 
30/6/16 

% 

11-12 92   86 5 12,531,891 5,532,039 44% 9,524,127 1,770,910 19% 103,523 14,025 34 37% 32 35% 

12-13 93   80 13 18,815,407 7,885,377 42% 14,949,115 2,919,066 20% 160,743 7,174 28 30% 51 55% 

13-14 94   61 30 31,955,537 4,250,404 13% 26,650,713 1,728,001 6% 283,518 62,875 54 57% 21 22% 

14-15 82   68 13 46,392,467 2,894,001 6% 38,589,573 1,421,839 4% 470,605 17,001 43 52% 28 34% 

15-16 93   71 19 21,076,217 1,871,637 9% 16,433,234 523,201 3% 176,701 18,144 65 70% 15 16% 

Total    
(5 yrs) 454 27 6% 366 80 130,771,519 22,433,458 17% 106,146,763 8,363,017 8% 233,803 17,784 224 49% 147 32% 

 

* Full Pen Paid data – note that this can include payment amounts that are very close to full payment, for example a penalty payment of $999.90 for a debt of $1,000.  

Appendix Table 8 - Intentional Disregard cases rolling table tax payments 2011-12 to 2015-16 

Year 
Tax Amnt 

Total $ 

Tax Paid 
in 11-12 

$ 
Tax Paid in 

12-13 $ 

Tax Paid 
in 13-14 

$ 

Tax Paid 
in 14-15 

$ 

Tax Paid 
in 15-16 

$ 
Total Tax 

Paid $ 

Average 
Tax 

Amount 
$ 

Median 
Tax 

Amount 
$ 

11-12 12,531,891 3,908,204 485,580 399,792 414,642 323,821 5,532,039   

12-13 18,815,407 n/a 6,721,441 773,257 306,490 84,189 7,885,377   

13-14 31,955,537 n/a n/a 2,281,068 1,056,407 912,929 4,250,404   

14-15 46,392,467 n/a n/a n/a 454,396 2,439,606 2,894,001   

15-16 21,076,217 n/a n/a n/a n/a 1,871,637 1,871,637   
Total    

(5 yrs) 130,771,519 3,908,204 7,207,022 3,454,117 2,231,935 5,632,181 22,433,458 288,043 22,772 
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Appendix Table 9 - Intentional disregard cases rolling table penalty payments 2011-12 to 2015-16 

Year 
Pen Amnt 

Total $ 

Pen Paid 
in 11-12 

$ 
% Pen Paid 
by 30/6/12 

Pen Paid 
in 12-13 

$ 

% Pen 
Paid by 
30/6/13 

Pen Paid 
in 13-14 

$ 

% Pen 
Paid by 
30/6/14 

Pen Paid 
in 14-15 

$ 

Pen Paid 
by 

30/6/15 
% 

Pen Paid 
in 15-16 

$ 

% Pen 
paid by 
30/6/16 

Total Pen 
Paid by 
30/6/16 

$ 

11-12 9,524,127 875,140 9% 354,135 13% 257,409 16% 278,804 19% 5,422 19% 1,770,910 

12-13 14,949,115 n/a n/a 1,222,977 8% 411,788 11% 1,238,241 19% 46,060 20% 2,919,066 

13-14 26,650,713 n/a n/a n/a n/a 757,191 3% 486,802 5% 484,007 6% 1,728,001 

14-15 38,589,573 n/a n/a n/a n/a n/a n/a 262,331 1% 1,159,508 4% 1,421,839 

15-16 16,433,234 n/a n/a n/a n/a n/a n/a n/a n/a 523,201 3% 523,201 
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Penalties for Intentional Disregard– Individuals  

 

Appendix Table 10 - Intentional Disregard cases INDIVIDUALS 2011-12 to 2015-16 

Year Cases 

Tax 
Agnt 
Rtrn 

Tax 
Amount $ 

Tax Paid by 
30/6/16 $ 

% Tax 
Paid by 
30/6/16 

Penalty 
Amount $ 

Penalty 
Paid by 

30/6/16 $ 

Penalty 
Paid by 
30/6/16  

% 
Avg Pen  

$ 

Median 
Pen 

Amount 
$ 

No. 
Cases Nil 
Pen Paid 

by 
30/6/16 

Cases Nil 
Pen Paid 
by 
30/6/16 
% 

Avg Pen 
Amount 
for Nil 
Paid 

Cases $ 

Cases 
Full Pen 
Paid by 
30/6/16 

Cases 
Full Pen 
Paid by 
30/6/16 

Avg Pen 
Amnt for 
Full Pen 

Paid 
Cases $ 

11-12 86  10,159,992 4,639,944 46% 7,769,038 1,357,144 17% 90,338 12,288 31 36% 131,492 26 30% 21,005 

12-13 80  16,187,445 6,289,877 39% 12,116,849 1,828,501 15% 151,461 3,972 21 26% 135,840 48 60% 28,292 

13-14 61  10,774,203 3,006,054 28% 9,050,669 1,511,595 17% 148,372 36,304 27 44% 157,789 18 30% 36,486 

14-15 68  18,954,225 2,639,065 14% 14,945,790 1,318,831 9% 219,791 13,090 33 49% 390,990 26 38% 44,649 

15-16 71  16,415,066 1,828,456 11% 12,323,733 523,201 4% 173,574 12,542 43 61% 250,291 16 23% 23,237 

Total    
(5 

yrs) 366 7% 72,490,931 18,403,395 25% 56,206,078 6,539,271 12% 153,569 11,635 155 42% 224,867 134 37% 30,734 

 

Appendix Table 11 - Intentional Disregard cases INDIVIDUALS rolling table tax payments 2011-12 to 2015-16 

Year 
Tax Amnt 

Total $ 

Tax Paid 
in 11-12 

$ 

Tax Paid 
in 12-13 

$ 

Tax Paid 
in 13-14 

$ 

Tax Paid 
in 14-15 

$ 

Tax Paid 
in 15-16 

$ 
Total Tax 

Paid $ 

Average 
Tax 

Amount 
$ 

Median 
Tax 

Amount 
$ 

11-12 10,159,992 3,104,398 397,938 399,792 413,994 323,821 4,639,944 118,139 22,019 

12-13 16,187,445 n/a 5,233,098 678,486 299,610 78,684 6,289,877 202,343 5,979 

13-14 10,774,203 n/a n/a 1,165,210 1,008,082 832,761 3,006,054 176,626 29,342 

14-15 18,954,225 n/a n/a n/a 444,238 2,194,827 2,639,065 278,739 19,744 

15-16 16,415,066 n/a n/a n/a n/a 1,828,456 1,828,456 231,198 16,789 

Total    
(5 yrs) 72,490,931 3,104,398 5,631,036 2,243,488 2,165,924 5,258,548 18,403,395 198,063 15,706 
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Appendix Table 12 - Intentional Disregard cases INDIVIDUALS rolling table penalty payments 2011-12 to 2015-16 

Year 
Pen Amnt 

Total $ 

Pen Paid 
in 11-12 

$ 

% Pen 
Paid by 
30/6/12 

Pen Paid 
in 12-13 

$ 

% Pen 
Paid by 
30/6/13 

Pen Paid 
in 13-14 

$ 

% Pen 
Paid by 
30/6/14 

Pen Paid 
in 14-15 

$ 

% Pen 
Paid by 
30/6/15 

Pen Paid 
in 15-16 

$ 

% Pen 
paid by 
30/6/16 

Total Pen 
Paid by 
30/6/16 

$ 

11-12 7,769,038 461,374 6% 354,135 10% 257,409 14% 278,804 17% 5,422 17% 1,357,144 

12-13 12,116,849 n/a n/a 610,204 5% 160,500 6% 1,047,517 15% 10,279 15% 1,828,501 

13-14 9,050,669 n/a n/a n/a n/a 593,262 7% 434,352 11% 483,980 17% 1,511,595 

14-15 14,945,790 n/a n/a n/a n/a n/a n/a 255,812 2% 1,063,019 9% 1,318,831 

15-16 12,323,733 n/a n/a n/a n/a n/a n/a n/a n/a 523,201 4% 523,201 
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Penalties for Intentional Disregard – Companies  

 

Appendix Table 13 - Intentional Disregard cases COMPANIES 2011-12 to 2015-16 

Year 
No. 

Penalties 

Tax 
Agent 
Return 

Tax 
Amount $ 

Tax Paid 
by 

30/6/16 
$ 

Tax 
Paid by 
30/6/16 

% 
Penalty 

Amount $ 

Penalty 
Paid by 
30/6/16 

$ 

Penalty 
Paid by 
30/6/16  

% 
Avg Pen  

$ 

Median 
Pen 

Amount 
$ 

Nil Pen 
Paid by 
30/6/16 

Nil Pen 
Paid by 
30/6/16 

% 

11-12 5 0 1,763,119 891,447 51% 1,298,503 413,766 32% 259,701 292,736 2 40% 

12-13 13 0 2,627,962 1,595,500 61% 2,832,267 1,090,565 39% 217,867 174,091 7 54% 

13-14 30 0 18,599,353 1,239,432 7% 16,673,687 216,406 1.3% 555,790 143,764 24 80% 

14-15 13 0 27,242,507 254,936 0.9% 23,496,982 103,009 0.4% 1,807,460 164,834 9 69% 

15-16 19 0 4,121,640 31,010 0.8% 3,699,804 0 0.0% 194,727 72,975 19 100% 

Total    
(5 yrs) 80 0 54,354,581 4,012,325 7% 48,001,243 1,854,756 4% 600,016 142,123 61 76% 

 

Appendix Table 14 - Intentional Disregard cases COMPANIES rolling table tax payments 2011-12 to 2015-16 

Year 
Tax Amnt 

Total $ 

Tax Paid 
in 11-12 

$ 

Tax Paid 
in 12-13 

$ 

Tax Paid 
in 13-14 

$ 

Tax Paid 
in 14-15 

$ 

Tax Paid 
in 15-16 

$ 
Total Tax 

Paid $ 

Average 
Tax 

Amount 
$ 

Median 
Tax 

Amount $ 

11-12 1,763,119 803,806 87,642 0 0 0 891,447   

12-13 2,627,962 n/a 1,488,344 94,771 6,880 5,505 1,595,500   

13-14 18,599,353 n/a n/a 1,115,220 44,044 80,168 1,239,432   

14-15 27,242,507 n/a n/a n/a 10,157 244,779 254,936   

15-16 4,121,640 n/a n/a n/a n/a 31,010 31,010   
Total    

(5 yrs) 54,354,581 803,806 1,575,986 1,209,991 61,081 361,462 4,012,325 679,432 104,182 
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Appendix Table 15 - Intentional Disregard cases COMPANIES rolling table penalty payments 2011-12 to 2015-16 

Year 
Pen Amnt 

Total $ 

Pen Paid 
in 11-12 

$ 

% Pen 
Paid by 
30/6/12 

Pen Paid 
in 12-13 

$ 

% Pen 
Paid by 
30/6/13 

Pen Paid 
in 13-14 

$ 

% Pen 
Paid by 
30/6/14 

Pen Paid 
in 14-15 

$ 

% Pen 
Paid by 
30/6/15 

Pen Paid 
in 15-16 

$ 

% Pen 
paid by 
30/6/16 

Total Pen 
Paid by 
30/6/16 

$ 

11-12 1,298,503 413,766 32% 0 32% 0 32% 0 32% 0 32% 413,766 

12-13 2,832,267 n/a n/a 612,773 22% 251,287 31% 190,725 37% 35,780 39% 1,090,565 

13-14 16,673,687 n/a n/a n/a n/a 163,929 0.98% 52,450 1.30% 27 1.30% 216,406 

14-15 23,496,982 n/a n/a n/a n/a n/a n/a 6,519 0.03% 96,489 0.44% 103,009 

15-16 3,699,804 n/a n/a n/a n/a n/a n/a n/a n/a 31,010 0.84% 31,010 
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Appendix Table 16 - Summary prosecutions for false and misleading statement offences 

Year Total No. 
Summary 

Prosecutions 

No. False / 
Misleading 
Statement 

Prosecutions 

% False / 
Misleading 
Statement 

Prosecutions 

11-12 2,146 25 1.16% 

12-13 1,944 40 2.06% 

13-14 1,773 20 1.13% 

14-15 1,614 15 0.93% 

15-16 2,060 9 0.44% 

Total  
(5 yrs) 

9,537 109 1.14% 

 

 

End. 
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